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PREFACE 



TO 



THE FIFTH EDITION. 



The fact that four Editions of this Work have been 
sold, and that an American firm have thought it worth 
their while to issue an unauthorized edition in the 
United States, renders it no longer necessary to apologize 
for its existence. 

Many of my friends and cUente have expressed sur- 
prise that an Equity and Conveyancing Counsel should 
have written a treatise on the Law of Torts. The 
answer is, that every lawyer, whatever his speciality 
may be, ought to know the 2»*i^P^^ of every branch of 
the law ; and, in my student days, my endeavours to 
fathom the principles of the Law of Torts were sur- 
rounded with so much unnecessary difficulty, owing to 
the absence of any text-book separating jmncipk from 
illmt ration, that I became convinced that a new crop of 
students would welcome even such a guide (is I was 
capable of furnishing. The result has proved that I 
was not mistaken. 



VIU PREFACE. 

Indeed, however useful the great treatises theit 
existing were for the practitioner, they were ahnost 
useless to the student. In the first place to his un- 
accustomed mind they presented a mere chaos of 
examples, for the most part unexplained, and, in the^ 
absence of explanation, seeming very often in direct 
contradiction. What student without careful explana- 
tion would grasp the difPerence between Fletcher v. 
Bj/lands, and Niehoh v. Mavsland for instance ? 

In the second place, the men are few indeed who can 
trust to their memories to retain the contents of a large 
treatise with accuracy ; and although that is not neces- 
sary, yet it is essential that they should accurately 
remember the jmnciples of the law. 

For these and other reasons, I ventured to write this 
work, and I think that if a student will fhoroitf/hli/ 
master it, he will know as much of the principles of the 
Ijaw of Torts as will suffice to make him a competent 
general practitioner, and to pass him through hi» 
examinations so far as that subject is concerned. 

I do not assert for one instant that it will enable him 
to answer every case that comes before him, but I am 
not acquainted with any man whose mental stock 
enables him to do this. In the vast majoritj- of casea 
the practitioner who has any regard for the interests of 
his clients, or the reputation of himself, will turn to Ida 
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digests and his reports; for however well he may 
understand the principles of the law, it is only very 
long practice indeed, or the intuition of genius, which 
enable him to apply these principles to particular 
complicated facts with ease and certainty. 

This Edition has been entirely re-arranged, and in 
great measure re-written; and the sub^rules which 
appeared in past editions have been incorporated in the 
main rules. It is hoped that this plan will be found to 
add to the lucidity of the Work. I have also inserted 
some American and Colonial decisions, which seemed to 
me to be both good law and excellent illustrations of 
principles. 

AETHUR UNDEllHILL. 



Sj Old Sqitabe, Lincoln's Inn, W.C. 

April, 1889. 
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INTEODUOTION. 



" The maxims of law," says Justinian, " are these : 
To live honestly, to hurt no man, and to give every 
one his due." The practical object of law must 
necessarily be to enforce the observance of these 
maxims, which is done by punishing the dishonest, 
causing wrongdoers to make reparation, and ensuring 
to every member of the commimity the full enjoy- 
ment of his rights and possessions. 

Infractions of law are, for the purposes of justice, 
divided into two great classes : viz., public and pri- 
vate injuries. The former— commonly called crimes 
— consist of such offences as, aiming at the root of 
society and order, are considered to be injuries to the 
community at large ; and as no redress can be given 
to the community, except by the prevention of such 
acts for the future, they are visited with some deter- 
rent and exemplary pimishment. 

Private or civil injuries, on the other hand, axe 
such violations or deprivations of the legal rights of 
another, as are accompanied by either actual or pre- 
sumptive damage. These, being merely injuries to 
private individuals, admit of redress. The law, 
therefore, affords a remedy by forcing the wrong- 
doer to make reparation. 



Z INTRODUCTION. 

But as injuries are divided into criminal and civil, 
so the latter are subdivided into two classes, of in- 
juries ex contractu and injuries ex delicto — the former 
being such as arise out of the violation of duties 
undertaken by contract, and the latter (conmionly 
called torts) such as spring from the violation of 
duties imposed by law, to the performance or ob- 
servance of which every member of the community 
is entitled as against the world at large. 

Although, however, these divisions are broadly 
correct, the border line between them is by no means 
well defined. Indeed, from the very nature of things, 
each division must to some extent overlap another 
one. Thus the same set of circumstances may con- 
stitute a crime, a tort, and a breach of contract. At 
the same time, as those circumstances may be re- 
garded from each of the three points of view, no 
confusion ensues from the fact that they cannot be 
exclusively located in any one of the three classes. 

In this work an attempt will be made to state the 
principles which the law applies to those facts which 
constitute torts. 
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EULES BELATING TO TORTS IN GENERAL. 
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CHAPTER I. 
Of the nature of a Tort. 



Art. 1. — Definition of a Tort 

A Tort is an act or omission which, indepen- 
dent of contract, is unauthorized by law, and 
results either in the infringement of some 
absolute right to which another is entitled, or 
in the infliction upon him of some substantial 
loss of money, health, or material comfort 
beyond that suffered by the rest of the 
public, and remediable by an action for 
damages. 

No one has yet succeeded in formulating a per- 
fectly satisfactory definition of a Tort; indeed, it 
may be doubted whether a scientific definition which 
would at the same time convey any notion to the 
mind of the student is possible. 

A tort is described in the Common Law Procedure 
Act, 1852, as " a wrong independent of contract." 
If we use the word " wrong," as equivalent to viola- 
tion of a right recognized and enforced by law by 
means of an action for damages, the definition is 
sufficiently accurate, but scarcely very lucid ; for it 
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gives no clue as to what constitutes a wrong or 
violation of a right recognized and enforced by law. 

A recently published text book (a), by a distin- 
guished American Lawyer, defines a tort as a breach 
of duty fixed by law, and redressable by a suit for 
damages ; but this definition does not seem to con- 
vey much information to the reader, and confessedly 
requires an elaborate explanatory dissertation. 

Perhaps Prof essor Pollock, in his work on torts (6), 
gives the most complete definition; but I cannot 
help thinking that, excellent as it is, the student is 
more likely to grasp the legal meaning of the word 
^' tort " from the brief definition which I have 
attempted. 

It wiU be perceived from this, that three distinct 
factors are necessary to constitute a tort according to 
our law. First, there must be some act or omission 
on the part of the person committing the tort (the 
defendant), unauthorized by law, and not being a 
breach of some duty imdertaken by contract. 
Secondly, this wrongful act or omission must, in 
some way, inflict an injury, special, private, and 
peculiar to the plaintiff, as distinguished from an 
injury to the public at large ; and this may be either 
by the violation of some right in rem, that is to 
say, some right to which the plaintiff is entitled as 
against the world at large, or by the infliction on 
him of some particular and substantial loss of money, 
.health, or material comfort. Thirdly, the wrongful 

(a) Bigelow*s Elements of the Law of Torts. 
(6) See Pollock on Torts, p. 19. 
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DAMNUM ABSQUE INJURIA. 7 

act injurious to the plaintiff must fall within some 
class of cases for which the recognized legal remedy 
is an action for damages. 

It is desirable that the effect of the absence of any 
one of these three factors should be examined a 
little more closely. 

One often sees it stated in legal works that a 
damnum absque injurid is not actionable, but that an 
injuria sine damno is. This jingle has probably 
puzzled many generations of students, but it comes 
to very little when dissected. 

By damnum is meant damage in the substantial 
sense of money, loss of comfort, service, health, or the 
like. By injuria is meant an unauthorized interference, 
however trivial, with some general right conferred by 
law on the plaintiff {ex, gr, the right of excluding 
others from a private road). All that the maxims 
come to, therefore, is this, that no action lies for mere 
damage (damnum), however substantial, caused with- 
out breach of law, but that an action does lie for 
interference with another's legal private rights, even 
where unaccompanied with damage. Injuria, there- 
fore, in the maxim is not equivalent to breach of law, 
but to that limited kiud of breach of law which 
consists in the violation of another's private rights. 

Read by the light of these observations, both the 
maxims in question are correct. For the interruption 
of a legal right, however temporary and however 
sHght, is considered by the law to be damaging, 
and a proper subject for reparation ; and substantial 
damages have more than once (in cases of false 
imprisonment) been awarded, where the plaintiff's 
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surroundings were very considerably improved during 
his unlawful detention. But when no private right 
{ex, gr, liberty) has been invaded by a wrongful act, 
then no action will lie unless the plaintiff has sus- 
tained actual loss or damage. 

The reason for all this is very clear. In the case 
of the invasion of a private right, there is a particular 
damage inflicted on the plaintiff, and that by means 
of a wrongful act, and therefore the defendant ought 
to make reparation. But where no private right is 
infringed, and no particular damage inflicted, but 
merely an act or omission not authorized by law is 
committed or made, there the grievance, if grievance 
it be, is one properly affecting the public and not 
any private individual in particular; and if every 
member of the public were allowed to bring actions 
in respect of it, there would be no limit to the num- 
ber of actions which might be brought ( Winterhottom 
V. Lord Derby ^ L, JR., 2 Ex. 316). The remedy of 
the public is by indictment if the unlawful act 
amounts to so serious a dereliction of duty as to 
constitute an injury to the public. But if, in addi- 
tion to the injury to the public, a special, peculiar, 
and substantial damage is occasioned to an individual, 
then it is only just that he should have some private 
redress (see Lyon v. Fishmongers^ Co,^ 1 App, Cas, 
662 ; and Fritz v. Hohson, 14 Ch, 2), 642). 

It will, therefore, be seen that there must be an un- 
authorized act or omission causing either an infringe- 
ment of some general right, or inflicting some sub- 
stantial private damage. But in addition to this, 
the injury must fall within gome class recognized 
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by law, and for which an action for damages is the 
appropriate remedy. For instance, murder is an act 
unauthorized by law, and it may inflict most cruel 
and particular damage on the family of the mur- 
dered man; but, nevertheless, that gives them no 
civil remedy against the murderer. So, if one libels 
a dead man, his children have no right to redress, 
although it may cause them to be cut o£E from all 
decent society. So a breach of trust, although cer- 
tainly an act imauthorized by law, and usually fol- 
lowed by private and particular loss to the bene- 
ficiaries, does not fall within the class of civil injuries 
remediable by an action for damages, and therefore 
cannot properly be said to constitute a tort. It 
would appear that since the abolition of the action 
of crim. con. the same remarks apply to adultery, 
and consequently that subject is omitted from the 
present edition of this work. 

Having now explained the nature of the elements 
which are essential to the constitution of a tort, the 
attention of the student is invited to a few illus- 
trations. 

(1) If one trespass upon another's land without 
lawful excuse, that is an interference with an abso- 
lute legal right (viz., the right of exclusive posses- 
sion of a man's own land). Moreover, being without 
excuse, it is an act not authorized by law, and conse- 
quently the two elements of an unauthorized act and 
the consequent infringement of a legal right are 
present, and an action for tort may be maintained. 
But if the trespass were committed in self-defence, 
in order to escape some pressing danger, then no 
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action would Ke ; for the law authorizes the commis- 
sion of a trespass for that purpose. Consequently, 
although in such a case there is an invasion of the 
right of exclusive possession, the other element of a 
tort — ^viz., an act not authorized by law — ^is absent, 
and therefore no tort is committed. 

(2) Again, if I own a shop which greatly depends 
for its custom upon its attractive appearance, and a 
company erect a gasometer hiding it from the public, 
I cannot sue them ; because, although my trade may 
be ruined by the obstruction, yet the gas company 
are only doing an act authorized by law, namely, 
building upon their own land {Butt v. Imperial Gas 
Co,^ L, JB., 2 Ch, App, 158). Although, therefore, 
the element of substantial damage is. present, the 
element of an unauthorized act is not; it is a case of 
damnum absque wjurid, and no tort is committed. 
(See also Street v. Union Bank, 8fc,, 33 TT. R. 901.) 

(3) A legally qualified voter duly tenders his vote 
to the returning officer, who wrongly refuses to re- 
gister it. The candidate for whom the vote was 
tendered gains the seat, and no loss whatever, either 
in money, comfort, or health, is suffered by the 
rejected voter ; yet his absolute right to vote at the 
election is infringed, and that by an unauthorized 
act of the returning officer, and hence we have the 
two elements sufficient to support an action of tort 
{Ashby V. White, 1 8m, L. C, 261). This is an in- 
stance of injuria sine damno, 

(4) A man erects an obstruction in a pubHc way. 
The plaintiff is delayed on several occasions in pass- 
ing along it, being obliged, in common with every 
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one else who attempts to use the road, either to 
pursue his journey by a less direct route, or else to 
remove the obstruction. He can, nevertheless, not 
maintain an action, because, although the element of 
an unauthorized or unlawful act on the part of the 
defendant is present, yet there is no invasion of an 
absolute private right, and no substantial damage 
peculiar to the plaintifiE beyond that suffered by the 
rest of the public ( Winterhottom v. Lw'd Derby ^ L, i?., 
2 Ex. 316). 

(5) The defendant leaves an unfenced hole upon 
premises adjoining a highway. The plaintiff, in 
passing along the highway at night, falls into the 
hole, and is injured. Here both elements of a tort 
are present; for the law does not authorize the 
leaving of an unfenced hole adjacent to a highway, 
and hkely to be a danger to persons lawfully using 
it, and the plaintiff clearly suft'ers a special and 
substantial damage beyond that suffered by the 
rest of the public, and accordingly he can recover 
damages {Hadky v. Tayl(yt\ L, R,^! C. P. 53). 

(6) The plaintiff kept a coffee-house in a narrow 
street. The defendants were auctioneers, carrying 
on an extensive business in the same neighbourhood, 
having an outlet at the rear of their premises next 
adjoining the plaintiff's house, where they were 
constantly loading and unloading goods into and 
from their vans. The vans intercepted the light 
from the plaintiff's coffee-house to such an extent 
that he was obliged to bum gas nearly all day, and 
access to his shop was obstructed, and the smell from 
the horses' manure made the house uncomfortable. 
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Here there was an unauthorized state of facts consti- 
tuting a public nuisance, but there was also a direct 
and substantial private and particular damage to the 
plaintiff, beyond that suffered by the rest of tne 
public, so as to entitle him to maintain an action 
[Benjamin v. Storr, L. E.^d C, P. 400). 

(7) A person is guilty of negligence, or violence, 
whereby the plaintiff's servant is injured, and inca- 
pacitated from performing his usual duties. Here the 
loss of service is a substantial deprivation of comfort 
suflScient to give the plaintiff a right of action {Ber^ 
ringer v. G, JE. B. Co., 4 C. P. D. 163). There is, 
however, a curious exception to this, viz., that where 
the servant is killed on the spot, no action lies by the 
master {Osborn v. Gillett, L. E., 8 Ex. 88). 



Art. 2. — Classification of unauthorized Acts or Omis^ 
sions constituting one element of a Tort, 

Acts unauthorized by law, and which, when 
coupled with the invasion of a right or the 
infliction of substantial damage, constitute a 
tort, may be conveniently divided into the 
following classes, viz. : — 

(a) Malicious acts, or acts so reckless as to 

imply malice ; 

(b) Negligent acts or omissions ; 

(c) Acts or omissions in relation to the 

user of property or otherwise not 
depending on malice or negligence ; 
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(d) Acts without legal justification directly 
infringing another's private rights. 

In the words of Pratt, C. J., "torts are infinitely 
various, for there is not anything in nature that may 
not be converted into an instrument of mischief" 
(see Chapman v. Pickersgill, 2 Wils. 146). It is, there- 
fore, hopeless to attempt any definition of what con- 
stitutes an unauthorized act or omission, upon which 
an action for tort may be founded; but, broadly 
speaking, the above classification may, perhaps, give 
the student some standard by which to measure 
particular, cases. 

Class (a) covers cases of defamation, malicious pro- 
secution and arrest, maintenance, seduction, and 
fraud. 

Class (b) comprises all cases arising out of the 
breach of the duty of care. 

Class (c) includes all cases coming under the maxim 
sic utere tuo ut alienum non kedaa : ex gr. nuisances. 

Class (d) requires some explanation, because it is 
the one class where, at first sight, the unauthorized 
act and the consequent injury appear to be insepar- 
able. And no doubt the same act does often con- 
stitute both elements of a tort, as, for instance, where 
one beats another, the act of beating is prima facie 
both an unauthorized act and an invasion of a right. 
It is not, however, necessarily so, for suppose the 
beating is administered by the order of a court having 
jurisdiction to inflict " the cat," there the beating is 
not an unauthorized act, although it is an interference 
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with the general right of the subject to immmiity 
from battery. Consequently, although the same act 
may, and often does, of itself combine both elements 
of a tort, it is divisible for the purposes of legal 
analysis into the two elements which must exist if 
the act is actionable. In all such cases we must ask 
ourselves the questions : (1) Is the act one which is 
imauthorized ? and (2) Is it an act which if imautho- 
rized violates a legal right ? This class embraces all 
those imauthorized violations of the rights of person 
and property conferred by law on every member of 
the community, including assault and battery, false 
imprisonment, trespass on and dispossession of lands, 
trespass to and conversion of personal property, in- 
fringement of patents and trade marks, and the 
like. 

Q-enerally, the classification above attempted makes 
no pretence to scientific accuracy. Some of the 
classes may, and doubtless do, overlap one another. 
All that is attempted is to give the student a rough 
idea of the various kinds of unauthorized acts or 
omissions, which may constitute the first element of 
a tort, and in the absence of which no amount of loss 
or damage will suffice to give a right of action. 



Art. 3. — Of Volition and Intention in relation to the 
unauthorized Act or Omission. 

(1) The unauthorized act or omissioix must 
be attributable to active or passive volition 
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on the part of the party to be charged, other- 
wise it will not constitute an element of a 
tort. 

(2) Nevertheless a want of knowledge of 
its illegality and appreciation of its pro- 
bable consequences affords no excuse, except 
in cases in which malice or fraud are of the 
essence of the unauthorized act or omission. 
For every person is presumed to intend the 
probable consequence of any voluntary act 
or omission of his. 

(3) Where an act or omission is done or 
made under the influence of pressing danger, 
and was necessary in order to escape that 
danger, there is a presumption that it was 
done or made involuntarily. 

The student must carefully distinguish between 
the voluntary nature of the act or omission and the 
want of knowledge or appreciation of the fact that it 
was in fact an act or omission not authorized by law. 
It would be obviously unjust to charge a man with 
damage caused by some inevitable accident, over 
which, or over the causes of which, he had no con- 
trol. On the other hand it would be highly dan- 
gerous to admit the doctrine, that a man who does 
an act, or makes an omission voluntarily, should be 
excused the consequences because of lack of judg- 
ment or by reason of ignorance. 

The following UlustrationB will, however, help to 
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accentuate the difference better than pages of expla- 
nation : — 

(1) A butcher owns a horse which has always stood 
quietly at the customers' doors while the butcher ap- 
plied for orders. On one occasion, being frightened 
by a passing steam roller, the horse runs away, and 
knocks down and severely injures the plaintiff. Here 
the butcher is liable ; for he voluntarily left the 
horse in a public highway unattended. That was 
the unauthorized omission from which the damage to 
the plaintiff arose. No doubt the butcher never in- 
tended to hurt the plaintiff, nor did he voluntarily 
cause the horse to run away ; but having once volun- 
tarily omitted to take a precaution which the law 
required of him, the fact that he did not foresee, and 
from past experience had no reason to apprehend, the 
result, affords no excuse. 

(2) A person has an unguarded shaft or pit on his 
premises. If another, lawfully coming on to the 
premises on business, falls down the shaft, and is 
injured, he may bring his action, although there was 
no intention to cause him or anyone else any hurt. 
For the neglect to fence the shaft was an unautho- 
rized omission, and the fall of the plaintiff was a 
probable consequence of it {Indermaur v. DameSy 
L. iJ., 2 C. P. 311; White v. France, 2 C. P. D. 
.^08). 

(3) The defendants, a burial board, planted on 
their own land, and about four feet distant from 
t-heir boundary railings, a yew tree, which grew 
through and beyond the railings, so as to project 
over an adjoining meadow which was hired by the 
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plaintiff for pasture. The plaintiff's horse, feeding 
in the meadow, ate of that portion of the tree which 
projected, and died of the poison contained therein. 
The tree was planted and grown with the knowledge 
of the defendants : — ffeld, that the defendants were 
liable (Crowhurst v. Amersham Burial Boards 4 -Er. 
2). 5 ; and see Lax v. Corp. of Darlington^ 5 Ex. D. 
28). 

(4) On the other hand, where an ordinarily quiet 
horse was being driven along a highroad by the 
defendant, and suddenly bolted and injured the 
plaintiff's horse, it was held that the defendant was 
not liable, because the injury to the plaintiff's horse 
was not attributable to any voluntary unauthorized 
act or omission of his ( Wakeman v. Robinson^ 1 Bing. 
213 ; Manzoni v. Douglas, 6 Q. B. D. 145; and Tillett 
V. Ward, 10 Q. B. D. 17). 

(5) Under the Metropolis Local Management Act 
(18 & 19 Vict. c. 120), a duty is imposed upon the 
vestry, of properly cleansing the sewers vested in 
them. Under the premises of the plaintiff was an 
old drain, which was one of the sewers vested in the 
vestry. This drain having become choked, the soil 
therefrom flowed into the cellars of the plaintiff and 
did damage. In an action against the vestry, the 
jury found (inter alia) that the obstruction was 
unknown to the defendants, and could not by the 
exercise of reasonable care have been known to 
them. Held, that upon this finding the defendants 
were entitled to the verdict {Hammond v. Vestry of 
St. Pancras, L. B., 9 C. P. 316, and see also Losee v. 

u. 
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BtichanaUj 51 JN'ew York Rep. 476, in relation to the 
liability of the owner of a steam boiler). 

(6) It is a rule of law, that where one brings on 
to his property for his own purposes, and collects and 
keeps there, any substance likely to do injury to his 
neighbour if it escapes, he must keep it at his peril. 
Yet where the escape could not have been prevented 
by any possible means, he w^ill not be liable, as will 
be seen from the well-known case of Nichols v. Mars- 
land {L. E.y 10 Hx. 255, and on appeal, 2 JEx. D. 1). 
The facts there were as follows: — On the defen- 
dant's land were artificial pools containing large 
quantities of water. These pools had been formed by 
damming up, with artificial embankments, a natural 
stream which rose above the defendant's land, and 
fiowed through it, and which was allowed to escape 
from the pools by successive weirs into its original 
course. An extraordinary rainfall caused the stream 
and the water in the pools to swell, so that the arti- 
ficial embankment was carried away by the pressure, 
and the water in the pools, being suddenly loosed, 
rushed down the course of the stream and injured the 
plaintiff's adjoining property. The plaintifiE having 
brought an action against the defendant for damages, 
the jury foimd that there was no negUgence in the 
^construction or maintenance of the works, and that 
the rainfall was most excessive, and amounted to a 
vis major or visitation of God. Under these circum- 
stances, it was held that no action was maintainable, 
because, as Bramwell, B., said, ^' the defendant had 
done nothing wrong ; he had infringed no right. It 
was not the defendant who let loose the water and 
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sent it to destroy the bridges. He did, indeed, store 
it, and stored it in such quantities that if it were let 
loose it would do, as it did, mischief. But suppose a 
stranger let it loose, would the defendant be liable P 
If so, then if a mischievous boy bored a hole in a 
cistern in any London house, and the water did 
mischief to a neighbour, the occupier would be liable; 
but that cannot be. Then why is the defendant 
liable, if some agent over which he has no control lets 
the water out ? The defendant merely brought the 
water to a place, whence another agent let it loose, 
hut the act is that of an agent he cannot controV^ (see 
also NitrO'Phosphate Co. v. London and St, Katharine's 
Dock Co., 9 Ch. D. 603). 

(7) And so again where the reservoir of the de- 
fendant was caused to overflow by a third party 
sending a great quantity of water down the drain 
which supplied it, and damage was done to the 
plaiatiff, it was held that the defendant was not 
liable ; Kelly, 0. B., saying : — " It seems to me to 
be immaterial whether this is called a vis major or 
the unlawful act of a stranger ; it is sufficient to say 
that the defendant had no means of preventing the 
occurrence " {Box v. Juhh, 4 Ex, D, 77). 

(8) The above cases miust be carefully distin- 
guished from the well-known leading case of Rylands- 
V. Fletcher {L. iJ., 3 H. L. 330), the facts of which 
were as follows : — The plaintifiE was the lessee of 
mines. The defendant was the owner of a mill, 
standing on land adjoining that under which the 
mines were worked. The defendant desired to con- 
struct a reservoir, and employed competent persons to 

c2 
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oonstruot it, so that there was no question of negli- 
gence. The plaintiff had worked his mines up to a 
spot where there were certain old passages of disused 
mines ; these passages were connected with vertical 
shafts, communicating with the land above, which 
had also been out of use for years, and were ap- 
parently filled with marl and earth of the surrounding 
land. Shortly after the water had been introduced 
into the reservoir, it broke through some of the 
vertical shafts, flowed thence through the old 
passages, and finally flooded the plaintiff's mine. 
It was contended on behalf of the defendant that 
there was no negligence on his part, and that if he 
were held liable, it would make every man respon- 
sible for every mischief he occasioned, however 
involuntarily, or even unconsciously, whereas he 
contended that knowledge of possible mischief was of 
the very essence of the liability incurred by occasion- 
ing it. The House of Lords, however, held the 
defendant to be liable on the ground that " a person 
who, for his own purposes, brings on his land, and 
ooUects and keeps there, anything likely to do mis- 
chief if it escapes, must keep it at his peril, and if he 
does not do so is primd facie responsible for all the 
damage which is the natural consequence of its 
escape." It therefore appears that the act which was 
not authorized by law was (he allowing the water to 
escape^ and whether this was the result of negligence, 
or whether it was the result of a latent and undis* 
covered defect in the engineering wm'ks^ was quite 
immaterial. The escape of the water was caused by 
something of which the defendant was ignorant, not 
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by something altogether beyond his oontrol or voli- 
tion, like a visitation of Providence or the act of a 
third party. As Hellish, L. J., ^aid in Nichols v. 
Marsland (2 Ex. D. 5), ^'if indeed the damages 
were caused by the act of the party icithout more — as 
where a man accumulates water on his own land, 
but, owing to the peculiar nature or condition of the 
soil, the water escapes, and does damage to his 
neighbour — the case of Ry lands v. Fletcher establishes 
that he must be held liable." But where there is 
something more — either the act of God or of a third 
party — which is the proximate cause of the damage, 
then Rylands v. Fletcher has no application. This of 
course, however, presupposes that the damage has 
been solely caused by the act of God or of a third 
party, and that the defendant has not contributed to 
it by some distinct breach of duty (as in The Nitro- 
Phosphate Co, v. London and St, Katharine^ Dock Co. 
cited above) {Harris v. Mobbs, 3 Fx, D. 268; Clark 
V. Chambers, 3 Q. JB. D, 327). 

The distinction between Rylnnds v. Fletcher on the 
one hand, and Nichols v. Marsland and Box v. Jubb 
on the other, is no doubt subtle and difficult for the 
lay mind to grasp ; but it shortly comes to this, that 
a man is not liable for the acts of God or a third 
party, unless (1) he has committed some distinct 
breach of duty, or (2) where he has taken upon him- 
self to construct a dangerous work, and such work is 
in fact defective, whether owing to the constructor's 
negligence or not ; for having taken upon himself to 
make it, he must be taken to guarantee that it is fit 
for the purpose for which it is made (see also Hard' 
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man v. N. E. R. Co,, 3 C. P. D. 168 ; and Fkicher v. 
Smith, 2 App. Cas. 781). 

(9) A person wrongfully threw a squib on to a 
stall, the keeper of which, in self-defence, threw it off 
again ; it then alighted on another stall, was again 
thrown away, and, finally exploding, blinded the 
plaintiff. The liabiHty of the persons who threw it 
away from their stalls in self-defence was not the 
question before the court, but a dictum of Chief 
Justice De Grey is a good illustration of the rule. 
He said, "It has been urged, that the interven- 
tion of a free agent will make a difference; but I 
do not consider Willis and Eyal (the persons who 
merely threw away the squib from their respective 
stalls) as free agents in the present case, but acting 
imder a compulsive necessity for their own safety 
and self-preservation" {ScoU v. Shepherd, 2 W. BL 
894). The first illustration to Art. 1 {supra) is 
another example of the rule that a person acting 
under the influence of pressing danger is not a 
voluntary agent. 



Art. 4. — Of the connection of the Damage mth the 
unauthorized Act or Omission, 

There will be no tort where the loss or 
damage is such as would not usually be 
found to follow from the unauthorized act or 
omission, unless it can be shown that the 
defendant knew, or had reasonable means of 
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knowing, that consequences not usually re- 
sulting from such an act or omission were, 
by reason of some existing cause, likely to 
intervene so as to cause such damage. 

(1) The defendant, in breach of the Police Act 
(2 <^ 3 Vict. c. 47, 8. 64), washed a van in a public 
street, and allowed the waste water to run down the 
gutter towards a grating leading to the sewer, about 
twenty-five yards off. In consequence of the ex- 
treme severity of the weather, the grating was 
obstructed by ice, and the water flowed over a por- 
tion of the causeway, which was ill-paved and un- 
even, and there froze. There was no evidence that 
the defendant knew of the grating being obstructed. 
The plaintiff's horse, while being led past the spot, 
slipped upon the ice and broke its leg. In giving 
judgment in an action brought in respect of this 
damage. Chief Justice Bovill said : " No doubt one 
who commits a wrongful act is responsible for the 
ordinary consequences which are likely to result 
therefrom;" but "where there is no reason to expect 
it, and no knowledge in the person doing the wrong- 
ful act, that such a state of things exists as to render 
the damage probable, if injury does result to a third 
person it is generally considered that the wrongful 
act is not the proximate cause of the injury, so as to 
render the wrongdoer liable to an action. If the 
drain had not been stopped, and the road had been 
in a proper state of repair, the water would have 
passed away without doing any mischief to anyone. 
Can it then be said to have been the ordinary and 
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probable consequence of the defendant's act that the 
water should have frozen over so large a portion of 
the street so as to occasion a dangerous nuisance ? 
I think not. There was no distinct evidence to show 
the cause of the stoppage of the sink or drain, or that 
the defendant knew it was stopped. He had a right, 
then, to expect that the water would flow down the 
gutter to the sewer in the ordinary course, and, but 
for the stoppage (for which the defendant is not 
responsible), no damage would have been done." 
And accordingly judgment was given in favour of 
the defendant [Sharp v. Poicell, L, B., 7 C. P. 258). 
(2) But where water, which had trickled down 
from a waste-pipe at a railway station on to the 
platform, had become frozen, and the plaintiff, a 
passenger, stepped upon it and fell and was injured, 
the court held the defendants liable, on the ground, 
probably, that the non-removal of a dangerous 
nuisance^ like ice, from their premises, was the proxi- 
mate cause of the injury {Shepherd v. Mid, R, Co,y 
cited hy plaintiff arguendo ; Sharp v. Potvell, supra) , 



Art. 5. — Where Damage toould have been suffered in 
the absence of unauthorized Act or Omission, 

Where the elements of a tort are present, 
the fact that similar damages would have been 
suffered by the plaintiff, even if the wrongful 
act or omission had not been done or made 
by the defendant, does not excuse the latter. 
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It is, however, open to him to show, if he 
can, that there is a substantial and ascertain- 
able portion of the damages fairly to be attri- 
buted solely to the other circumstances, and 
in that case he is entitled to a proper deduc- 
tion in that respect (see Nitro-Phosphate Co. v. 
London and St. Katharines Dock Co.j 9 Ch. D. 
503). 

Thus where it was the duty of the defendants to 
keep a river wall at a height of four feet two inches 
above Trinity high water mark, and they only kept it 
at a height of four feet, and an extraordinary tide 
rose four feet five inches, and flooded the plaintiffs' 
works ; it was held, that as the defendants had 
committed a breach of duty in not building their 
wall to the proper height, and some damage having 
been suffered in consequence thereof, an action lay 
against them, although even if the wall had been of 
the required height, the tide woiJd still have over- 
flowed it. James, L. J., said : — " Suppose that the 
same damage would have been done by the excess of 
height of the tide if the wall had been of due height 
as has been done ; yet if the damage has been done 
by reason of the wall not being of due height, the 
defendants are liable for that damage arising from 
that cause, and are not excused because they would 
not have been liable for similar damage if it had been 
the result solely of some other cause ; and moreover, 
long before the tide rose even to four feet, it began 
to flow over towards and into the plaintifis' works. 
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and of course the defendants cannot escape their 
liability for the damage so occasioned, because the 
tide afterwards went on swelling and swelling, even 
if it could be shown that the same damage would 
have been occasioned by that additional height of 
water if the wall of the defendants had been in 
proper condition. They had been guilty of neglect, 
and had done damage before the extra height had 
been reached, and their liability to the plaintiffs was 
complete when the damage was done. . . . No doubt 
if the court can see on the whole evidence [as they 
could not see in that case] that there was a substan- 
tial and ascertainable portion of the damage, fairly 
to be attributed solely to the excess of the tide above the 
proper height which it was the duty of the defendants to 
maintain^ occurring after the excess had occurred, and 
which would have happened if the defendants had 
done their duty, then there ought to be a proper 
deduction in that respect" {Nitro-Phosphate Co. v. 
London and St. Katharine^ s Dock Co., 9 Ch. D. 626 ; 
and see also Clark v. Chambers^ 3 Q. B. D, 327, and 
Harris v. Mobbs, 3 Ex. D. 268). 



Art. 6. — To what Extent Civil Remedy interfered with 
where the unauthorized Act or Omission constitutes 
a Felony. 

(1) Where any unauthorized act or omis- 
sion is, or gives rise to consequences which 
make it, a felony, and it also violates a 
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private right, or causes private and peculiar 
damage to an individual, the latter has a 
good cause of action. 

(2) But (semble) the policy of the law will 
not allow the person injured to seek civil 
redress, if he has failed in his duty of bring- 
ing, or endeavouring to bring, the felon to 
justice. 

(3) Where the offender has been brought 
to justice at the instance of some third person 
injured by a similar offence, or where prose- 
cution is impossible by reason of the death 
of the offender, or (?) by reason of his escape 
from the jurisdiction before a prosecution 
could by reasonable diligence have been 
commenced, the right of action is not sus- 
pended (per Baggallay, L. J., Ex parte Ball^ 
re Shepherd^ 10 Ch. D. 673 ; and see per 
Cockbum, C* J., Wells v. Abrahams^ L. R.^7 
Q. B. 557). 

But althougli this would seem to be the rule, it is 
extremely doubtful how it can be enforced. It is 
certainly no ground for the judge at the trial to 
direct a nonsuit {Wells v. Abrahams, sup,). It can- 
not be raised by demurrer {Roope v. IfAvigdor, 
10 Q. B, 1). 412) ; nor by plea, because the efiPect of 
that would be to allow a party to set up his own 
criminality. But it has been suggested, that if an 
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action were brought against a person who was either 
in the course of being prosecuted for felony, or was 
liable to be prosecuted for felony, the summary 
jurisdiction of the court might be invoked, to stay 
the proceedings which would involve an undue use, 
probably an abuse, of the process of the court (per 
Cockbum, 0. J., Wells v. Abrahams, sup.). And in 
the same case, Blackburn, J., said, "I do not see how 
a plaintiflE can be prevented from trying his action, 
unless the court, acting under its summary jurisdic- 
tion, interfere." . . . "From the time these 
cases were decided, there is no reported instance of 
the court having interfered to stop an action until 
we come to Gimson v. TToodful, 2 C. 8f P. 41. That 
case went to this extent, that where a horse had been 
stolen by A., and B. afterwards had the horse, the 
owner could not afterwards bring an action to recover 
it from B., unless he had prosecuted A. But in 
White V. SpeUigue {IZ M. S{ W. 603) that was ex- 
pressly overruled. The last case is Welhch v. Con^ 
stantine, 32 L. J"., C. P. 285." . . . "That 
case, I think, cannot be treated as an authority ; " 
" to say that because it was for the interest 
of the public, the action should be stayed until the 
indictment was tried, and for this purpose to nonsuit 
the plaintiff, or to direct the jury to find a verdict for 
the defendant upon issues not proved, seems to me to 
be erroneous." 

In i:x parte Pall, re Shepherd (10 Ch. P. 667), 
Bramwell, L. J., said: "There is the judgment in 
Px parte Elliott (3 Mont. 8f A. 110), besides the 
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expressed opinion for centuries, tliat the felonious 
origin of a debt is in some way an impediment to its 
enforcement. But in what way? I can think of 
only four possible ways : — 1. That no cause of action 
arises at all out of a felony. 2. That it does not arise 
till prosecution. 3. That it arises on the act, but is 
suspended till prosecution. 4. That there is neither 
defence to, nor suspension of the claim by, or at the 
instance of the felon, but that the court of its own 
motion, or on the suggestion of the crown, diould stay 
proceedings till public justice is satisfied. It must be 
admitted that there are great difficulties in the way 
of each of these theories. That the first is not true is 
shown hy Marsh v. Keating (1 Bing. JV. C. 198), where 
it was held, that prosecution being impossible, a felony 
gave rise to a recoverable debt. It is difficult to sup- 
pose that the second supposed solution of the problem 
is correct. That would be to make the cause of action 
the act of the felon plus a prosecution. The cause of 
action would not arise till after both. Till then, the 
^tute of limitations would not run. In such a case 
as the present, or where the felon had died, it would 
be impossible. And it is to be observed that it is 
never suggested that the cause of action is the debt 
and the prosecution. The third possible way is at- 
tended by difficulties. The suspension of a cause of 
action is a thing nearly unknown to the law. It exists 
where a negotiable instrument is given for a debt, and 
in cases of compositions with creditors, and these were 
not held till after much doubt and contest. There 
maybe other instances. And what is to happen? Is 
the statute of limitations to run? Suppose the debtor 
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or his representative sue the creditor, is his set-off 
suspended P Then how is the defence of impediment 
to be set up ? By plea ? That would be contrary to 
the rule, nemo allegans suam turpitudinem est audiendus^ 
Besides it would be absurd to suppose that the debtor 
himself ever would so plead, and face the conse- 
quences. Then is the fourth solution right? No- 
body ever heard of such a thing ; nobody in any case 
or book ever suggested it till Mr. Justice Blackburn 
did as a possibility. Is it left to the court to find it 
out on the pleadings ? If it appears on the trial, is 
the judge to discharge the jury ? How is the crown 
to know of it ? There are difficulties, then, in all the 
possible ways in which one can suppose this impedi- 
ment to be set up to the prosecution of an action. 
But, again, suppose it can be, what is the result? It 
has been held, that when the felon is executed for 
another felony the claim may be maintained. What 
is to happen when he dies a natural death, when he 
goes beyond the jurisdiction, when there is a prose- 
cution, and an acquittal from collusion or carelessness 
by some prosecutor other than the party injured ? 
All these cases create great difficulties to my mind in 
the application of this alleged law, and go a long way 
to justify Mr. Justice Blackburn's doubt. Still after 
the continued expression of opinion and the cases of 
Ex parte Elliott and Wellock v. Constantiney I should 
hesitate to say that there is no practical law as alleged 
by the respondent." Unfortunately the point was 
not necessary for the decision in Ex parte Bally and 
consequently the law still remains in a very hazy and 
unsatisfactory state, with regard to which it is im- 
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possible to express any opinion with confidence. How- 
ever, the rule, as above expressed, has received the 
sanction of nearly three centuries ; and although the 
criticisms of Lord Justice Bramwell throw some doubt 
upon its accuracy, it must, I think, be taken to be 
law until it is expressly overruled. 
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CHAPTER n. 
Variation in the General Principle where 

THE unauthorized AcT OR OmISSION IS ONE 
FORBIDDEN BY StATUTE. 



Art. 7. — General Rule, 

(1.) When a statute gives a rights or creates 
a duty^ in favour of an individual or class, 
then, if no penalty is attached, any infringe- 
ment of the right or breach of the duty will 
be a tort remediable in the ordinary way 
{Dormant v. Furness R. Co.^ 11 Q. B. D. 496). 

(2.) But where a penalty is attached 
(whether recoverable by the party aggrieved 
or not), it then becomes a question whether 
the legislature intended that the penalty 
should be the only satisfaction, or whether, 
in addition, the party injured should be 
entitled to sue for damages. 

(3.) In the case of a private act imposing 
an active duty, the penalty will prima facie 
be taken to be the only remedy given for 
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breach of the duty {Afkinson v. Newcastle Water 
Co., 2 :Ex. B. (C. A.) Ui). 

(1) By acts of parliament the harbour of B. was 
vested in the defendants, and its limits were defined. 
The defendants had however jurisdiction over the 
harbour of P. and the channel of P. beyond those 
limits, for the purpose of, inter alia, buoying "the 
said harbour and channel." A moiety of the net 
light duties to which ships entering or leaving the 
harbour of P. contributed, was to be paid to the 
defendants and to be applied by them in, inter alia, 
buoying and lighting the harbour and channel of P. 
A vessel was wrecked in the channel of P., which 
under the Wrecks Removal Act, 1877 (40 & 41 Vict. 
c. 16), s. 4, the defendants had power to, and did 
partially, remove. The wreck not removed was not 
buoyed, and the plaintiff's vessel wa^ in consequence 
wrecked : — Held, that the statutes imposed upon the 
defendants an obligation to remove the wreck from 
the channel, or to mark its position by buoys, and 
that not having done so they were hable in damages 
to the plaintiff (Dormont v. Fm^ness Raihvay Co., 11 
Q. B. D. 496). 

(2) At one time it was generally considered that, 
when a statute gave a right or created a duty in 
favour of an individual or class, then, unless it 
enforced the duty by a penalty recoverable hy tJie 
party aggrieved (as distinguished from a conmion 
informer), any infringement of such right, or breach 
of such duty, would, if coupled with actual damage, 
be a tort remediable in the ordinary way. This 

u. D 
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notion was founded upon the judgment in the ease 
of Couch V. Steel (3 E. 8f B. 402), but is no longer 
a correct statement of the law. Thus, water com- 
panies are by act of parliament obliged to keep their 
pipes, to which fire plugs are attached, constantly 
charged with water at a certain pressure, and are to 
allow all persons, at all times, to use the same for 
extinguishing fire without compensation; and for 
neglect of this duty a penalty is imposed, recoverable 
by a common informer. On a demurrer to a declara- 
tion by which the plaintiff claimed damages against 
a water company for not keeping their pipes charged 
as required, whereby his premises were burnt down, 
it was held by the Court of Appeal that the action 
would not lie. Lord Cairns, L. C, saying: — "Apart 
from authority, I should say without hesitation that 
it was no part of the scheme of this act to create any 
duty which was to become the subject of an action 
at the suit of individuals, to create any right in indi- 
viduals with a power of enforcing that right by action, 
but that its scheme was, having laid down certain 
duties, to provide guarantees for the due fulfilment of 
them, and where convenient to give the penalties, or 
some of them, to the persons injured, but, where not 
convenient so to do, then simply to impose public 
penalties, . not by way of compensation but as a 
security for the due performance of the duty. To 
split up the 43rd section, and to say that in those 
cases in which a penalty is to go into the pocket of. the 
individual injured there is to he no right of action, but 
that where no penalty is so given to the individual there 
is to be a right of action, is to violate the ordinafy rules 
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of comtructiony His lordship then referred to Coitch 
V. Steely and continued, " I must venture, with great 
respect to the learned judges who decided that case, 
and particularly to Lord Campbell, to express grave 
doubts whether the authorities cited by Lord Camp- 
bell justify the broad general proposition that appears 
to have been there laid down, that wherever a statutory 
duty is created, any person, who can show that he has 
sustained injuries from the non-performance of that 
duty, can bring an action for damages against the 
person on whom the duty is imposed. I cannot but 
think that that mmt to a great extent depend on the 
purview of the kgislature in the particular statute^ 
and the language which they have there employed^ and 
more especially when, as here^ the act with which the 
court has to deal is not an act of public and general 
policy hut is rather in the nature of a private legislative 
bargain with a body of undertakers^ as to the manner in 
which they will keep up certain public works. ^* (Atkin- 
son V. Newcastle Water Co,, 2 JEx. D, 441 ; and see 
also Colley v. L. 8f N. W. Ry. Co., 5 Ex. D. 277 ; 
and Valhnce v. FalU, 13 Q. B. D. 109.) 

(3) On the other hand, where, by 4 & 5 Vict^ 
c. 45, s. 17, a penalty is imposed upon unauthorized 
persons unlawfully importing books, reprinted abroad^ 
upon which copyright subsists, the remedy by actioit 
is not taken away from the authors ; for there is cp 
right created in their favour, and the penalty is 
cumulative {Novella v. Sudlow, 12 C. B. 188 ; and for 
other instances of the enforcement of statutory rights 
or duties by action, see Ross v. Rugge Price, 1 Ex. 2). 

d2 
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269, and Oeddis y. Proprietors of Bann Resertoir^ 3 
App.CasA^ff), 



Art. 8. — Where the Act or Omission is forbidden to 
prevent a particular Mischief 

Where a duty is created by a statute for 
the purpose of preventing a mischief of a 
particular kind, a person who, by reason of 
another's neglect of the statutory duty, 
suffers a loss of a different kind, is not 
entitled to maintain an action for damages 
in respect of such loss (Gorris v. Scott^ L. i?., 
9 Ex. 125). 

(1) Thus, in the above case, the defendant, a 
shipowner, undertook to cany the plaintiff's sheep 
from a foreign port to England. On the voyage, 
some of the sheep were washed overboard, by reason 
of the defendant's neglect to take a precaution 
enjoined by an order of the Privy Council, which 
was made under the authority of the Contagious 
Diseases (Animals) Act, 1869. It was, however, 
held, that the object of the statute and order being 
to prevent the spread of contagious disease among 
animals, and not to protect them against the perils of 
the sea, the plaintiff could not recover. 

(2) And so, where certain regulations were estab- 
hshed by statute for the management of the pilchard 
fishery, and enforced by the imposition of penalties, 
it was held, that a fisherman who had lost his proper 
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turn and station, according to the regulations, through 
the breach of them by another fisherman, could not 
maintain an action for damages against him for the 
loss of a valuable capture of fish, which the latter 
had taken, through being in such wrong place. For 
the object of the statute was to regulate the fisherj'', 
and not to give any individual fisherman a right to 
any particular place {Stevem v. Peacocks^ 11 Q. B, 
741). 



Art. 9. — The Observance of Statutory Precautions does 
not restrict Common Law Liability. 

Unless a statute expressly or by necessary 
implication restricts common law rights, such 
rights remain unaffected. 

Thus, the defendant was possessed of a steai^ 
traction-engine, and whilst it was being driven by 
the defendant's servants along a highway, some 
sparks escaping from it set fire to a stack of hay of 
the plaintiff's standing on a neighbouring farm. 
The engine was constructed in conformity with the 
Locomotive Acts, 1861 and 1865, and there was no 
negligence in the management of it. It was never- 
theless held that the defendant was liable, on the 
ground that the engine being a dangerous machine 
(and, therefore, within the doctrine of Fletcher v. 
Rylands) an action would have been maintainable at 
common law, and that the Locomotive Acts did not 
restrict the common law liability {Poivell v. Fally 
5 Q. B. D, 597.) 
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CHAPTEE III. 
Variations in the General Principle where 

THE UNAUTHORIZED AcT OR OmISSION ARISES 

OUT OF THE Performance of a Contract. 



Art. 10. — Cases where Tort and Contract orerkfj). 

Whenever there is a contract, and something 
to be done in the course of the employment, 
which is the subject of that contract, if there 
be a breach of duty in the course of that em- 
ployment, the plaintiff may recover either in 
tort or in contract (Brown v. BoormaUj 1 1 CL 
Sf F. 44). 

Although a tort has been defined as a wrong in- 
dependent of contract, there is nevertheless a class of 
injuries which lie on the borderland, as it were, 
between contract and tort, and for which an action 
ex contractu^ or ex delicto, may generally be brought 
at the pleasure of the party injured. 

(1) Negligence of professional men. — Thus, if an 
apothecary carelessly or unskilfully administer im- 
proper medicines to a patient, whereby such patient 
is injured, he may sue him either for the breach of 
his implied contract to use reasonable skill and care, 
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or for tortious negligence, followed by the actual 
damage {Searl v. Prentice, 8 East, 847). 

(2) The plaintiff, who held a mortgage for 4,600/. 
upon lands belonging to one F., agreed to make him 
a further advance of 400/. upon having an additional 
piece of land, which F. had subsequently acquired, 
added to the former security. The defendant, who 
acted as the plaintiff's solicitor in the matter, omitted 
to ascertain (as the fact was) that a third person had 
an equitable charge to the extent of 46/. upon this 
additional piece of land, in consequence of which the 
plaintiff, upon the sale of the property, was unable to 
convey without paying this 46/.: — ^Held, that this 
was negligence for which the solicitor was liable 
{Whiteman v. Hmvkim, 4 C, P. D, 13). 

(3) Waste. — So where a person, having an estate 
for life or years, commits waste, it is both a breach of 
the implied contract to deliver up the premises in as 
good a condition as when he entered upon them, and 
also an injury to the reversion, which is a violation 
of the reversioner's right, and therefore a tort. 

(4) Negligence of owners of market. — The defen- 
dants were owners of a cattle market, and in the 
market-place they had erected a statue, round which 
they had placed a railing. The plaintiffs attended 
the market with their cattle and occupied a site for 
which they paid toll. A cow, belonging to them, 
in attempting to jump the railing, injured herself, 
and subsequently died from those injuries. The 
jury found that the rail was dangerous : — ^Held, 
that the defendants having received toll from the 
plaintiffs, and invited them to come into the market 



40 TORTS IN GENERAL. 

•with their cattle, a duty was imposed upon them to 
keep the market in a safe condition, and therefore an 
action would lie against the defendants for the loss 
sustained by the plaintiffs {Lax v. Coiy. of Darling- 
ton, 5 Ex. D. 28 ; and see Hyman v. Nye, 6 Q. B, I). 
685.) 



Art. 11. — Privity necessary where the Tort arises out 
of the Performance of a Contract. 

Whenever a wrong arises out of the per- 
formance of a contract within the meaning 
of Art. 1 0, the following principles apply : — 

(a) No one, not a privy to the contract, 
can sue the person who has contracted^ in respect 
of such wrong (TolUt v. Shenstone^ 5 31. Sf W. 
289; Winterhottom v. Wrightj 10 M. Sf W. 
109). 

(b) But where there is a distinct tort to 
the plaintiff altogether separate and apart 
from the breach of contract, although con- 
nected with it, the plaintiff may sue although 
not privy to the contract. 

(c) A fortiori if, in addition to the particu- 
lar breach of duty committed by the con- 
tracting party to the contractee, the same 
circumstances constitute a tort by a third 
party to a third party, the third party so 
injured may sue the third party so injur- 
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ing him [Berringer v. 8. K R. Co.y 4 C. P. D. 
163). 

niustrations of paragrapli (a). — (1) Thus a master 
cannot sue a railway company for loss of services, 
caused by his servant being injured by the company's 
negligence when being carried by them; for the 
injury in such a case arises out of the contract 
between the company and the servant, to which the 
master is no party {Alton v. Mid, JR. Co., 34 L. «7., 
C. P. 292). 

(2) And so it has been held by the American 
courts, that where a steam boiler is defectively and 
negligently constructed by a manufacturer, and sold 
by him to a purchaser, and subsequently explodes 
and injures a third party, the manufacturer is only 
liable to the purchaser and not to the third party 
{Losee v. Clute, 51 New York Rep. 474, njiA National, 
8fc. V. Ward, 100 U. 8, Rep. 195 ; and see also Long^ 
meid v. Holliday, 6 Ex. 761 ; and Heaven v. Pender, 
9 Q. B. D. 302). 

niustrations of paragraph (b). — (3) On the other 
hand, it has been held by the American courts, that 
a dealer in drugs who carelessly labels a deadly 
poison as a harmless medicine, and sends it so 
labelled into the market, is liable to all persons, 
whether purchasers or not, who, without fault on 
their part, are injured by using it as medicine. The 
hability of the dealer, however, arises in that case 
not out of any contract, but out of the duty which 
the law imposes upon him to avoid acts in their very 
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nature dangerous to the lives of others {Thomas v. 
Winchester y 6 Ifew York Rep. 397). At first sight 
this seems difficult to reconcile with the case of the 
defective boiler, but it is apprehended that the 
distinction consists in this, that the direct and obvious 
consequence of labelling poison as medicine is to 
inflict damage, whereas the fact that a person is 
killed by the bursting of a steam boiler is only a 
remote consequence of its defective construction. In 
short, it is not a wrongful act in itself to construct a 
steam boiler defectively, but it is a wrongful act to 
label poison as medicine. 

(4) So in cases of fraud (as is hereafter mentioned) 
a man is responsible for the consequences of a breach 
of a warranty made by him to another, upon the 
faith of which a third person acts; provided that 
such false representation was made with the direct 
intent that it should be acted upon by such third 
person [Barry v. Crosshey^ 2 Johns, 8f IT, 21), 

(5) And so where a father bought a gun for the 
use of himself and his son, and the defendant sold 
it to him for that purpose, fraudulently representing 
it as sound, and it exploded and injured the son ; it 
was held that he could maintain an action of tort, 
although not privy to the warranty {Lang ridge v. 
Levy, 4:M.8f JF, 338). 

(6) So where the defendant sold to A. a hair-wash, 
to be used by A,^s wife, and professed that it was 
harmless, but in reality it was very deleterious, and 
injured A.'s wife, it was held that she had a good 
cause of action against the defendant {George v. 
Skivington, L. B. 5 Ex. 1). This decision has been 
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dissented from by Field and Cave, JJ., in Heaven v. 
Pender (9 Q. B. D. 302), but their decision was 
reversed on appeal (11 Q. B. D. 603). 

(7) So if a surgeon treat a child unskilfully, he 
vnll be liable to the child, even though the parent 
contracted with the surgeon {Pippin v. Sheppard^ 11 
PHce, 400). 

(8) So "a stage-coach proprietor who may have 
contracted vrith a master to carry his servant, if he 
is guilty of neglect, and the servant sustain personal 
injury, is liable to him ; for it is a misfeasance towards 
him ify after taking him as a passenger^ the proprietor 
drives vdthout due care, and, as will be seen from the 
next rule, a misfeasance is a distinct tort" {Longmeid 
V. Holliday^ 6 Ex, 767, per Parke, B.). 

(9) And so, on the same ground, where a servant 
travelling with his master, who took his ticket and 
paid for it, lost his portmanteau through the railway 
company's negligence, he was held entitled to sue the 
company {Marshall v. York, 8fc, R, Co,^ 21 L. J., 

a p. 34). 

niustrations of paragraph (c). — (10) Where, on 
the other hand, a servant took a ticket of the 
London and Tilbury Railway Company, who thereby 
impliedly contracted to carry him with care and 
without negligence, and the servant travelled in a 
train drawn by an engine of the South Eastern 
Railway Company, and the latter company also 
provided the signalman and so on, and owing to 
their negligence a collision happened, and the servant 
was injured, it was held that the master could sue 
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the South Eastern Eailway Company. For although 
he could not sue the London and Tilbury Company, 
because, qud them, the wrong was one arising out of 
contract in respect of which the servant alone could 
sue, yet the negligence of the South Eastern Eailway 
Company did not arise out of any contract. They 
were entire strangers to the contract, and their tort 
was a tort pure and simple, and consequently the 
master could sue in respect of it {Bernnger v. 8. E. 
ie. Co.y 4 C, P. D. 163). 



Art. 12. — Duties gratuitously undertaken. 

The confidence induced by undertaking 
any service for another is a sufficient legal 
consideration to create a duty in its perform- 
ance {Coggs V. Bernard^ 1 Sm. L. Ca. 177, 
Qth ed.). 

Misfeasance. — There is a class of contracts which 
are particularly nearly allied to torts. Such are 
gratuitously imdertaken duties. Such duties are not 
contracts in one sense, namely, that, being without 
consideration, the contractor is not liable for their 
nonfeasance, ».^., for omitting to perform them. 
But, on the other hand, if he once commences to 
perform them, the contract then becomes choate as it 
were, by virtue of the above rule — 

(1) Thus, in the above case, the defendant 
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gratuitously promised the plaintiff to remove several 
hogsheads of brandy from one cellar to another, and, 
in doing so, one of the casks got staved through his 
gross negligence. Upon these facts it was decided 
that the defendant was liable ; for although his 
contract could not have been enforced against him, 
yet, having once entered upon the performance of it, 
he thence became liable for all misfeasance. 

(2) Again, the defendants, the Metropolitan Dis- 
trict Railway Company, have running powers over 
the South Western Bailway between Hammersmith 
and the New Eichmond Station of the South Western 
Company. Above the booking-office at the Eichmond 
station are the words " South Western and Metro- 
politan Booking Office and District Eailway." The 
plaintiff took from the clerk there employed by the 
South Western Company a return ticket to Hammer- 
smith and back. The ticket was not headed with 
the name of either Company, but bore on it the words 
"via District Eailway." On his return journey 
from Hammersmith the plaintiff travelled with this 
ticket in a train belonging to the defendants and 
under the management of their servants. The 
carriage being unsuited for the New Eichmond 
Station platform, the plaintiff, in alighting, fell and 
was hurt. He brought an action against the defen- 
dants, and the jury found negligence in them : — 
Held, that having invited or permitted the plaintiff 
to travel in their train, the defendants were bound to 
make reasonable provision for his safety; and that 
there was evidence of their liability, even assuming 
the ticket not to have been issued hy or for them^ hut for 



46 TORTS IN GENERAI,. 

the South Western Company {Foulkea v. Met. Bis. R. 
Co., 5 C. P. D. 157). 

(3) So persons performing a pubUc duty gi^tui- 
tously axe responsible for an injury to an individual 
through the negligence of workmen employed by 
them {Clothier v. JFebstei*, 12 C, B, N. 8. 790 ; 
Mersey v. Gihbs^ L. R. 1 H, L. 93 ; Foreman v. Mayor ^ 
L. R. 6 Q, B. 217). 

Bailments. — In some works injuries to goods whilst 
in the keeping of carriers and innkeepers are described 
as torts ; in others as breaches of contract ; but how- 
ever actions in respect of them may be framed, they 
axe in substance ex contractu^ being for non-perform- 
ance of the contract of baihnent, and not for a tort 
independent of contract {Roscoe^ 539 ; 2 Bl. Com, 
451 ; Legge v. Tmkery 26 L, J. Ex, 71). I shall 
therefore not treat of them in this work. 
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CHAPTER IV. 

Of Personal Disability to sue and to be sued 

FOR Tort. 



Art. 13. — Who may sue, 

(1) Every person may maintain an action 
for tort, except an alien enemy and a convict 
during his incarceration (33 & 34 Vict. c. 23, 
sects. 8j 30). 

(2) A wife cannot sue a husband for tort, 
nor a husband his wife (a). 



Art. 14. — Who may he sued for a pure Tart. 

(1) Every person who commits a tort not 
depending on fraud or malice, and not aris- 
ing out of the performance of a contract, is 
liable to be sued, notwithstanding infancy, 
coverture, or unsoundness of mind, except 



(a) The proceedings allowed to be commenced by a wife 
against her husband nnder the 12th section of the Married 
Women's Property Act, 1882, could scarcely comprise an 
action for tort. 
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(1) the sovereign, (2) foreign sovereigns, 
and (3) ambassadors of foreign powers (see 
Magdalena Co. v. Martin^ 28 L. J. Q. B. 310). 
(2) Every person who commits a tort de- 
pending on fraud or malice is liable to be 
sued, unless from extreme youth or unsoimd- 
ness of mind he is mentally incapable of 
contriving fraud or malice {semble). 

(1) Thus where an infant is guilty of negligence, 
and thereby causes loss to another, the latter may sue 
him for damages, notwithstanding his infancy {Bar- 
nard V. Haggis^ 14 C. B. N, S. 46). 

(2) So, also, infants and married women are clearly 
liable for fraud (see Be Lush, Z. B. 4 Ch. App. 591, 
and Sharpe v. Foy, ibid. 35) ; but as fraud depends, 
not upon acts or omissions simply, but upon acts 
done or omissions made with intent to injure another, 
it would seem to follow that extreme youth or limacy 
of such a character as would negative the existence of 
such intention would probably be held a good defence 
(see per Lord Eshfer, M. E., JSmmens v. Pottle, 16 
Q. B. D. at p. 356). The same principle would of 
course apply to torts which depend on the existence 
of maHce. 



Art. 15. — Who may he sued for Torts founded on 

Contract, 

No person can be sued for a tort arising 
out of the performance of a contract, who 
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would be incapable of entering into that 
contract. 

(1) Tliu9, where an infant hired a horse and over- 
worked it, so that it was permanently injured, it was 
held that he was not liable, because the tort was one 
arising out of the performance of the contract of 
hiring {Jennings v. Rundally 8 T, R. 335). 

(2) Of course, however, where the tort is merely 
connected with, and does not arise out of, the per- 
formance of the contract, the case is difficult ; ex, gr.^ 
if the infant in the last preceding illustration had 
shot the horse, or sold it, he would clearly have been 
liable (see Burnand v. ITaggis, 14 C. B. N, 8. 45). 
There is, however, sometimes very considerable diffi- 
culty in saying whether a tort arises out of the 
performance of, or is merely connected with, a 
contract. 



V. B 
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CHAPTER V. 
Liability por Torts committed by Others. 



Part I. 
LIABILITY OF HUSBAND FOR TORTS OF WIFE. 



Art. 16. Wife^s ante-nuptial and post-nuptial Torts, 

(1) Although a married woman may now 
be sued alone in respect of her ante-nuptial 
torts, her husband is also liable to the extent 
of the property which he received with her ; 
and he may be sued either jointly with her 
or alone (45 & 46 Vict. c. 75, ss. 13, 14, 
and 15). 

(2) Although a married woman may now 
be sued alone in respect of her post-nuptial 
torts (45 & 46 Vict. c. 75, s. 1), her husband 
is nevertheless also liable, and may be joined 
with her as defendant (Seroka v. Katteriburgj 
17 Q. B. D. 177). 

Prior to the Married Women's Property Act, 1882, 
a wife could not be sued alone for a tort. Her torts 
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were torts of her husband, and indeed Jessel, M. B., 
said in one ease ( Wainford v. Heyl, L. R. 20 Eq, 321), 
that, strictly speaking, a married woman could not 
commit torts, but could merely create a liability against 
her husband. By the above-mentioned act, however, 
this exemption is removed, and a married woman is 
now as liable to be sued alone for her torts as if 
she were Q,fefne sole. This enactment, however, does 
not aflfect the common law liability of a husband for 
his wife's torts (Seroka v. Kattenburgy uU sup.) ; and, 
consequently, a plaintiff can elect whether he will sue 
the wife alone, or join her husband as co-defendant 
with her. 



Part n. 

LIABILITY OF EMPLOYER FOR TORTS OF 

CONTRACTOR. 



Art. 17. General Immunity. 

A person employing a contractor will be 
liable for the contractor's wrongful acts iu 
the following cases only : — 

(1) If the employer retains his control 
over the contractor, and personally interferes 
and makes himself a party to the act which 
occasions the damage. 

(2) If the thing contracted to be done is 
itself illegal. 

e2 
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(3) If a legal duty is incumbent on the 
employer, and the contractor either omits, or 
imperfectly performs such duty. 

(4) Where the thing contracted to be 
done, although lawful in itself, is likely, in 
the ordinary course of events, to damage 
another's property unless preventive means 
are adopted, and the contractor omits to 
adopt such means (^Hughes v. Percival^ 8 App. 
Cas. 443). 

(1) A contractor, employed by navigation commis- 
sioners, in the course of executing the works flooded 
the plaintiff's land, by hnproperly, and without 
authority, introducing water into a drain insuffi- 
ciently made by himself. Here the contractor, and 
not the commissioners, was held liable {Allen v. 
Howard^ 7 Q. B, 960 ; and see also Jones v. Corp. of 
Liveiyool, 14 Q. B. D. 890). 

(2) So where a company contracted with A, to 
construct a railway, and A. sub-contracted with B. 
to construct a bridge on it, and B. employed 0. to 
«rect a scaffold under a special contract between him 
and C. ; a passenger injured by the negligent con- 
€truction of the scaffold could only sue C, and not 
A., B., or the company {Knight v, Gexj 5 Ex, 721 ; 
and see Kiddk v. Lovett, IQ Q. B. D. 605). 

(3) So where a butcher bought a bullock, and 
hired a Hcensed drover to drive it to his shop ; and 
the drover, instead of so doing, employed a boy for 
the purpose ; it was held that the butcher was not 
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liable for the injurious consequences caused by the 
boy's negligence, as the relation of master and ser- 
vant did not exist between them {Milligan v. WedgCj 
12 A. 8f E. 737). 

(4) So if the owner of a carriage hire horses from 
a job master, who at the same time provides a driver, 
the job master is liable for accidents caused by the 
driver's negligence ; for he is his servant, and not 
that of the owner of the carriage {Quarman v. Bur^ 
netfy 6 M.8f W. 499). And qiid the public, a similar 
principle applies to cab proprietors and cab drivers 
where the proprietor finds both cab and horse ( Vena^ 
bles V. Smithy 2 Q. B. D. 279) ; but it is otherwise 
where the driver finds the horse and harness, or 
merely hires the cab {King v. SpuiTy 8 Q, B, D. 
104). 

(5) lUnstrationB of ezceptioiis. — But, where the 
defendant employed a contractor to make a drain, 
and he left some of the soil in the highway, in con- 
sequence of which an accident happened to the plain- 
tiflF, and afterwards the defendant, on complaint being 
made, promised to remove the rubbish, and paid for 
carting part of it away, and it did not appear that the 
contractor had undertaken to remove it; it was held that 
the defendant was liable under exception (1) (Be/r- 
ge8% V. Qray^ 1 C. B. 578). 

(6) A company, not authorized to interfere with 
the streets of Sheffield, directed their contractor to 
open trenches therein ; the contractor's servants in 
doing so left a heap of stones, over which the plaintiff 
fell and was injured. Here the defendant company 
was held liable, as the interference with the streets 
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was in itself a wrongful act (Ellis v. Sheffield Oas 
Consumers' Co., 23 L. J. Q. B. 42). 

(7) So where the defendants were authorized by 
an act of parliament to construct an opening bridge 
over a navigable river, a duty was cast upon them to 
construct it properiy and efficiently; and the plaintiff 
having suffered loss through a defect in the con- 
struction and working of the bridge, it was held that 
the defendants were liable, and could not excuse 
themselves by throwing the blame on their con- 
tractor (see Hole v. Sittwgboumey Sfc., 6 H. 8f N. 
488). 

(8) Plaintiff and defendant were owners of two 
adjoining houses, plaintiff being entitled to have his 
house supported by defendant's soil. Defendant 
employed a contractor to pull down his house, exca- 
vate the foundations and rebuild the house. The 
contractor undertook the risk of supporting the 
plaintiff's house as far as might be necessary during 
the work, and to make good any damage and satisfy 
any claims arising therefrom. Plaintiff's house was 
injured in the progress of the work, owing to the 
means taken by the contractor to support it being 
insufficient. Held, on the principle above laid down 
(paragraph 4), that the defendant was liable {Bower 
V. Peatej 1 Q. B, D, 321 ; and see to same effect, 
Tarry v. Ashton, ib. 314, and Angus v. Daltwi, 6 App. 
Cos. 740). 
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PijiT m. 

LIABILITY OF MASTER FOR TORTS OF SERVANT. 



Sect. 1. — ^Liability to Third Parties. 
Art. 18. — General Principle. 

(1) A person who puts a servant in his 
place to do a class of acts in his absence, is 
answerable for the torts of the servant, either 
in the manner of doing such an act, or in 
doing such an act under circumstances in 
which it ought not to have been done ; and 
whether it be done negligently, wantonly, or 
even wilfully. Provided that what is done, is 
done by the servant in the course and within 
tlie general scope of his employment [Bayley 
V. Manchester^ Sheff. Sf Lincoln. R. Co.^ L. B.y 
7 a p. 415). 

(2) But if the servant, without regard to 
his service or his duty therein, or solely to 
accomplish some purpose of his own, acts 
maliciously or wantonly, the master is not 
liable {Mott v. Consumers^ Ice Co.j 73 Neto 
York Reps. 543). 

(3) For the purposes of this rule a person 
is considered a servant, whether he is hired 
by the master personally, or by those who 
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are intrusted by the master with the hiring 
of servants, to do the business required of 
him {Laugher r, Pointer^ 5 B. ^^ C. 547). 

Who are servants. — This "rule springs from the 
well-known legal maxim, " qui facit per alium facit 
per «e." 

(1) To illustrate the last paragraph of the rule, 
first, the word " servant " applies not only to domes- 
tic servants, but to clerks, managers, agents, and, 
in short, all whom the master appoints to do any 
work, and over whom he retains any control or 
right of control, even though they be not under his 
immediate superintendence. Thus, "if a man is 
owner of a ship, he himself appoints the sailing 
master, and desires him to appoint and select the 
crew. The crew thus become appointed by the owner, 
and are his servants for the management of his ship : 
and if any damage happen through their default, it 
is the same as if it happened through the immediate 
default of the owner himself " {Laugher v. Pointer ^ 
sup.y per littledale, J.) 

(2) General illustrations of the rule. — Thus, if a 
servant drive his master's carriage over a bystander ; 
or if a gamekeeper employed to kill game fire at a 
hare and kill a bystander; or if a workman em- 
ployed in building, negligently drop a stone from 
the scaffold, and so hurt a bystander; the person 
injured may claim reparation from the master; 
because the master is bound to guarantee the public 
against all damage arisiug from the wrongful or 
careless acts of himself, or of his servants when 
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acting within the scope of their employment {Bar- 
iomhill Coal Co. v. Reidy 3 Macq, H. L. Ca, 266). 

(3) The tort miut be committed in the course of 
the employment. — It will be perceived that the lia- 
bility of the master depends on two points, viz., 
(1) the tort must have been committed in the course 
of the employment, and (2) the act or omission must 
have been within the general scope of that employ- 
ment. If either of these factors is absent, the master 
is freed from liability. Thus, in Rayner v. Mitchell 
(2 C P. D. 357) it was the duty of the carman 
of the defendant, who was a brewer, to deliver beer 
to the customers with the defendant's horse and 
cart, and on his retmn collect empty casks, for 
each of which he received a penny. The carman 
having, without the defendant's permission, taken 
out the horse and cart for a purpose entirely of Jm 
own, on his way baek collected some empty casks, and 
while thus returning the plaintiff's cab was injured 
by the carman's negligent driving. Under these 
circumstances, it was held that the defendant was 
not liable ; and Lindley, J., said, " The question is, 
whether, under these circumstances, the servant was 
acting in the course of his employment. In my 
judgment he was not. It is certain that the servant 
did not go out in the course of the employment. 
Does it alter the case, that whilst coming back he 
picks up the casks of a customer ? I think it does 
not. He was returning on a purpose of his own, 
and he did not convert his own private occupation 
into the employment of his master, simply by pick- 
ing up the casks of a customer." 
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(4) So, Inhere a master intrusted his servant mth 
his cairiage for a given purpose, and the servant 
drove it for another purpose of- his own in a different 
direction, and in doing so drove over the plaintiff, 
the master was held not to be responsible, on the 
ground that the servant was not acting within the 
scope of his employment {Storey v. Ashton^ L. It,, 4: 
Q. £. 476). But if the servant when going on his 
master's business had merely taken a somewhat 
longer road, such a deviation would not have been con- 
sidered as taking him out of his master's employment 
{Mitchell V. Crassiceller, 22 L. J., C, P. 100 ; and see 
Whiteley v. Pepper, 2 Q. B. D, 276). 

(5) Thus, in Rourke v. White Moss Coal Co, (2 C 
P. D. 205), the defendants had contracted with W. 
to sink a shaft for them at so much a yard, W. to 
provide all necessary labour, the defendants providing 
steam power and machinery, and two engineers, to he 
under the control of W, The plaintiff, one of W.'s 
workmen, was injured by the negligence of L., one 
of the defendant's engineers ; but it was held that 
the company were not liable for this injury, on the 
ground, that although L. was their general servant, 
yet at the time of the injury he was not actually 
employed in doing their work, and was under the 
immediate control of W., to whom he had been lent 
by them, and whose servant, therefore, he must be 
considered to have been. (See* also Hodkinson v. 
L. ^ N. W. R. Co,, 32 W. R. 662.) 

(5) Tort must be within the general scope of em- 
ployment. — The plaintiffs occupied offices beneath 
those of the defendant's. In the defendant's, office 
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was a lavatory for his own use exclusively, and the 
use of which was expressly forbidden to his clerks. 
One of the latter, nevertheless, used it, and left the 
waiter running, whereby the plaintiff's offices were 
flooded. Held, that the act of the clerk was not 
within the scope of his authority, and that the de- 
fendant was not liable {Stevens v. Woodicardy 6 Q. J5. 
D. 313; and see, as to fraud of an agent, Newlands v. 
Nat. Employers' Ace, Ass. Co,, 54 L, «7., Q. B. 428; 
Bntish Mutual Bkg, Co, v. Charnwood^ 8fc. Co., 18 
Q. B. D. 714; and Burnett v. 8. L. Trams, ih. 815). 
(7) On the other hand, in LimpU'S v. London 
General Omnibus Co. (11 W. R. 149 ; 7 L. T., N. 8. 
245), the driver of an omnibus wilfully, and contrary 
to express orders from his master, pulled across the 
road, in order to obstruct the progress of the plain- 
tiffs' omnibus. In an action of negligence, it was 
held, that if the act of driving across to obstruct the 
plaintiffs' omnibus, although a reckless driving, was 
nevertheless an act done in the course of the driver's 
service, and to do that which he thought best for the 
interest of his master, the master was responsible. 
And Willes, J., said, " Of course, one may say that 
it is no part of the duty of a servant to obstruct 
another omnibus ; and in this case the servant had 
distinct orders not to obstruct the other omnibus. I 
beg to say that in my opinion those instructions 
were perfectly immaterial. If they were disre- 
garded, the law casts upon the master the liability 
for the acts of his servants in the course of his employ- 
ment; and the law is not so futile as to allow the 
master, by giving secret instructions to his servant, 
to set aside his own liability The proper 
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question for the jury to determine is, whether what 
was done was in the course of the employment, and 
for the benefit of the master." Blackburn, J., also, 
quoting and approving the charge of the learned 
judge who tried the case, said, " If the jury came to 
the conclusion that he did it, not to further his 
master's interest, not in the course of his employ- 
ment as an omnibus driver, but from private spite, 
with an object to injure his enemy — ^who may be 
supposed to be the rival omnibus — ^that would be out 
of the course of his employment. That saves all 
possible objections." 

(8) The case of Poulton v. London and South 
Western R, Co. (Z. JS., 2 Q. B, 634) seems, at first 
sight, to be inconsistent with the above case. There, 
a station-master having demanded payment for the 
carriage of a horse conveyed by the defendants, 
arrested the plaintiff, and detained him in custody 
until it was ascertained by telegraph that all was 
right. The railway company had no power what- 
ever to arrest a person for non-payment of carriage, 
and therefore the station-master, in arresting the 
plaintiff, did an act that was wholly illegal, not in 
the mode of doing it, but in the doing of it at all. 
Under these circumstances, the court held that the 
railway company were not responsible for the act of 
their station-master; and Blackburn, J., said: "In 
Limpus V. General Omnibus Co,^ the act done by the 
driver was within the scope of his authority, though 
no doubt it was a wrongful and improper act, and, 
therefore, his masters were responsible for it. In the 
present case, an act was done by the station-master 
completely out of the scope of his authority, which 
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there can be no possible ground for supposing the 
railway company authorized him to do, and a thing 
which could never be right on the part of the com- 
pany to do. Having no power themselves, they 
cannot give the station-master any power to do the 
act." And Mellor, J., said : " If the station-master 
had made a mistake in committing an act which he 
was authorized to do, I think in that case the com- 
pany would be liable, because it would be supposed 
to be done by their authority. Where the station- 
master acts in a maimer in which the company them- 
selves would not be authorized to act, and under a 
mistake or misapprehension of what the law is, then 
I think the rule is very different, and I think that is 
the distinction on which the whole matter turns'' 
(but see Moore v. Metropolitan It, Co., L. i?., 8 
Q. 5. 36). 

(9) In GoJ" V. Great Northern R. Co, (3 E. 8f E. 
672), on the other hand, the act was the arresting a 
man for the benefit of the company where there was 
authority to arrest a passenger for non-payment of 
his fare; and the court accordingly held, that the 
policemen who were employed, and the station- 
master, must be assumed to be authorized to take 
people into custody whom they believed to be com- 
mitting the act, and that if there was a mistake, it 
was a mistake within the scope of their authority. 

(10) So, again, in Bayley v. Manchester^ Sheffield 
and Lincoln, R, Co, {L, iJ., 7 C P. 415), the plaintiff, 
a passenger on the defendants' line, sustained injuries 
in consequence of being pulled violently out of a 
railway carriage by one of the defendants' porters, 
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who acted under the erroneous impression that the 
plaintiff was in the wrong carriage. The defendants' 
bye-laws did not expressly authorize the company's 
servants to remove any person being in a wrong 
carriage, or travelling therein without having first 
paid his fare and taken a ticket, and they even con* 
tain certain provisions which implied that the 
passengers should be treated with consideration ; 
but, nevertheless, the court considered that it was 
within the probable scope of a porter's authority 
gently to remove any. person in a wrong carriage, 
and as the porter had exercised his probable autho- 
rity violently, they held that the company was re- 
sponsible (see also Seymour v. Greemcoodj Q H. 8f N^ 
369.) 

(11) So where a bye-law of a railway company 
forbade any persons, except employees, to ride on 
baggage cars ; and enjoined the officials to strictly 
enforce the rule ; and one of the officials, while the 
train was in motion, ordered a passenger to get off 
one of the baggage cars ; and upon his failure to 
comply, kicied him off^ whereby he fell imder the 
wheels, and was greatly injured ; it was held by the 
New York Court that the company was liable, on the 
ground that " it is not necessary to show that the 
master expressly authorized the particular act. It is 
sufficient to show that the servant was engaged at 
the time in doing his master's business, and was 
acting within the general scope of his authority; 
and this, although he departed from the private in- 
structions of the master, abused his authority, was 
reckless in the performance of his duty, and inflicted 



■ w 



LIABILITY TO STRANGERS FOR SERVANt's TORTS. 63 

unnecessary injury " {Roiaids v. Delau>are^ 8[C, Rail^ 
road, 64 New York Rep. 129). 



Art. 19. — Ratification of Tort committed by a Sercant. 

A tortious act done for another, by a person 
not assuming to act for himself, but for such 
other person, though without any precedent 
authority whatever, beconjes the act of the 
principal if subsequently ratified by him, 
and, whether it be for his detriment or his 
advantage, to the same extent as if the same 
act had been done by his previous authority 
( Wilson V. Tum?nan, Q M. Sf Gr. 242), 

This rule is generaUy expressed by the maxim, 
" Omnis ratihabitio retrotrahiturj et mandato priori 
cequiparatury'^ and is equally applicable to torts and 
to contracts. It should be observed that the act must 
have been done for the use or for the benefit of the 
principal (4 Inst. 317 ; Wilson v. Barker', 4 £.8f Ad. 
G14 ; and judgment, Dallas, C. J., Hull v. Fickersgilly 
lB,8fB. 286). 



Akt. 20. — JJnauthonzed Delegation by Servant. 

A master is not, in general, liable for the 
tortious acts of persons to whom his servant 
has, without authority, delegated his duties, 
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and between whom and the master the rela- 
tion of master and servant does not exist (sui- 
mitfed, and see Jewell v. Grand Trunk Railway^ 
55 N. H. 84). 

(1) Thus it is apprehended that if a master "wrote 
to his groom and ordered him to take the carriage to 
such a place, and the groom, instead of taking the 
carriage himself, employed A. to do it for him with- 
out having ever had any authority from the master 
to intrust A. with the carriage, and A. so carelessly 
drove the carriage as to injure B., no action would 
lie against the master. For the master never hired 
the groom for the purpose of employing others to do 
his work ; and therefore, in intrusting the carriage 
to A., he would be acting beyond the scope of his 
employment, and beyond his probable authority. 

(2) But if, on the other hand, the groom had 
taken A. with him, and had handed the reins to 
him, it is submitted that the master would be liable, 
because the handing of the reins to another whilst he 
was in the act of performing his duty would be a 
default in the performance of that duty, and not a 
complete retirement from its performance (see per 
Lord Abinger, Boothe v. Mister ^ 7 C, 8f P. 66, and 
Joel V. Mbrrisony 6 C, Sf P. 603). 



. Such is a brief outline of the law relating to the 
responsibility of masters to third parties for the torts 
of their servants ; but the learning on the subject is 
of so technical a character, and the distinctions as to 
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when a servant is, and when not, acting within the 
scope of his employment, or even whether he be a 
servant at all, are so very refined, and the authorities 
are so conflicting, that a legal training is often neces- 
sary in order that the difference may be distinguished. 
I shall therefore content myself with the foregoing 
general rales (which are believed to be accurate so far 
as they go), leaving to other and larger works on the 
law of master and servant the task of quoting the 
numerous cases on the subject, and commenting upon 
the very subtle distinctions between them. 



Section 2. 

Liability to Servants for Injuries caused by 

Fellow-servants. 

Prior to the 1st of January, 1881, the liability of 
a master to his servant for an injury resulting from 
the negligence of his fellow-servant differed very 
materially from his liability to a third party for a 
similar injury. On that day, however, the Em- 
ployers' liability Act (43 & 44 Vict. c. 42) came 
into operation, and, with regard to certain classes of 
servants, makes a considerable alteration in the 
common law. The act is, however, merely tentative, 
being passed for a period of seven years only (since 
extended until the end of 1889), and a master and 
servant may, by mutual arrangement, contract them- 
selves out of its provisions. Consequently (1) even 
with regard to the class of servants who fall within 

U. F 
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the provisions of the statute, the oommon law rules 
still apply in cases where the master and servant 
contract themselves out of the act ; (2) imless the act 
is renewed at the end of 1889, the common law 
rules will be again universallj applicable (a) ; and 
(3) there are still a large class of servants (domestic 
and menial and other servants) who do not come within 
the meaning of the act at all. For these reasons it is 
necessary that the student should first consider the 
oommon law liability of a master towards his servant, 
and then he may with advantage examine how far 
those rules are modified by the statute in question. 



SuB-SECTiON 1. —COMMON LAW LIABILITY. 



Art. 21. — General Immunity, 

(1) A master is not liable to his servant 
for damage resulting from the negligence 
or miskilfulness of his fellow-servant in 
the course of their conmion employment, 
unless : — 

(a) The master lias employed (or, sembky 
has continued the employment of) 
the latter, knowing him to be in- 
competent, or without satisfying 



(tt) There can be no doubt that either the act will be renewed, 
or a new and amended act passed in the present session (1889). 
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himself that he was competent for 
the duties required of him (see 
Laning v. N. Y. Cent R. Co.^ 49 
New York Reps. 521). 
(b) The servant injured was not at the 
^ time acting ii the master's employ- 
ment. 

(2) Common employment does not neces- 
sarily imply that both servants should be 
engaged in the same or even similar acts, so 
long as the risk of injury from the one is so 
much a natural and necessary consequence of 
the employment which the other accepts, that 
it must be included in the risks which have 
to be considered in his wages {Morgan x. 
Vale of Neath R. Co., L. iJ., 1 Q. B. 147; 
Allen v. New Gas Co., 1 Ex. D. 251). 

(3) The rule does not exempt a master 
from being liable for personal negligence 
causing injury to his servant (Ormond v. 
Holland, E. B. Sf E. 102 ; Ashwix v. Stanwix, 
30 L. J., Q. B. 183), unless the servant knew 
of, and presumably acquiesced in, the danger 
{Griffiths V. London 6f St. Katharines Docks Co., 
13 Q. B. D. 259). 

(1) niustrations of general principle. — Thus, where 
a workman at the top of a building carelessly let fall 
a heavy substance upon a fellow-workman at the 

f2 
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bottom, the master was held not to be responsible, 
without proof of the incompetency of the workman 
causing the injury to discharge the duty in which he 
had been employed ( Wiggett v. Fox^ 25 L. e/"., Ex, lib). 

(2) So in Hall v. Johnsm (34 L. J., Ex. 222), the 
plaintiff was a miner in defendants' employ, as was 
also an underlooker whose duty it was to see that as 
the mine was excavated the roof should be propped 
up. This he neglected to do, whereby a stone fell 
and injured the plaintiff ; but it was held that this 
attached no liability to the defendants, as no proof 
was given that they did not use due care in selecting 
the underlooker for his post. 

(3) Common empl03rment. — The driver and guard 
of a stage-coach; the steersman and rowers of a 
boat ; the man who draws the red-hot iron from the 
forge, and the man who hammers it into shape ; the 
person who lets down into, or draws up from, a pit 
the miners working therein, and the miners them- 
selves; all these are fellow labourers within the 
meaning of the doctrine {BartonsMll Coal Co. v. Reidy 
4 Jur,y N, S. 767). The real test seems to be, 
whether they are engaged in the same pursuit. 

(4) InMorgariY. Valeof Neath R, Co, (Z. J2., 1 Q, B. 
149), the plaintiff was in the employ of a railway 
company as a carpenter, to do any carpenter's work 
for the general purposes of the company. He was 
standing on a scaffolding at work on a shed close to 
the line of railway, and some porters in the service 
of the company carelessly shifted an engine on a 
turntable, so that it struck a ladder supporting the 
scaffold, by which means the plaintiff was thrown to 
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the ground and injured. It was held, however, that 
he oould not recover against the company, on the 
ground, that whenever an exaployment in the service 
of a railway company is such as necessarily to bring 
the person accepting it into contact with the traffic of 
the line, risk of injury from the carelessness of those 
managing that traffic is one of the risks necessarily 
and naturally incident to that employment. (See 
LovellY. Howelly 1 C. P. D, 161.) 

(5) And again, in Tumiei/Y. Mid. It. Co. (L, It,, 1 
C. P. 291), the plaintiff was employed by a railway 
company as a labourer, to assist in loading what is 
called " a pick-up train," with materials left by 
platelayers and others upon the line. One of the 
terms of his engagement was that he should be 
carried by the train from Birmingham (where he 
resided and whence the train started) to the spot at 
which his work for the day was to be done, and be 
brought back to Birmingham at the end of each day. 
As he was returning to Birmingham after his day's 
work was done, the train by which he was travelling 
came into collision with another train, through the 
negligence of the guard who had charge of it, and 
the plaintiff was injured. The plaintiff accordingly 
sued the company, but the court held, that inasmuch 
as the plaintiff was being carried, not as a passenger, 
but in the course of his contract of service, there was 
nothing to take the ease out of the ordinary rule, 
which exempts a master from responsibility for an 
injury to a servant through the negligence of a 
fellow-servant, when both are acting in pursuance of 
a common employment. 
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(6) So, again, in Feltham v. Enghivd {L. jR., 2 
Q. B. 33), the defendant was a maker of locomotive, 
engines, and the plaintiff was in his employ. An 
engine was being hoisted, for the purpose of being 
carried away, by a travelling crane moving on a 
tramway resting on beams of wood, supported by 
piers of brickwork. The piers had been recently 
repaired, and the brickwork was fresh. The defen- 
dant retained the general control of the establishment, 
but was not present ; his foreman or manager directed 
the crane to be moved, having, just before, ordered 
the plaintiff to get on the engine to clean it. The 
plaintiff having got on to the engine, the piers gave 
way, the engine fell, and the plaintiff was injured. 
Here it was held that the fact that the servant who 
was guilty of negligence was a servant of superior 
authority, whose lawful directions the other was 
bound to obey, was immaterial; and that as there 
was no evidence of personal negligence on the part of 
the defendant, and nothing to show that he had 
employed unskilful or incompetent persons to build 
the piers, he was not liable to the plaintiff. 

(7) So, where two railway companies, A. and B., 
have a joint staff of signalmen, and one of them gets 
injured through the negligence of the private engine 
driver of company A., such company will not be 
liable. For, although the injured man is the servant 
of A. and B., and the engine driver is the servant of 
A. only, yet they were engaged in a common pursuit 
so far as company A. were concerned^ although the 
signalman was also engaged in a further and addi- 
tional pursuit on behalf of B. (see Swaimon v. iV^. -E. 
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jB. Co,j 3 Ex, Div. 341). But where one of two 
companies has the user of the other's station, but not 
the control of its servants employed on such station, 
one of whom is injured by the negligence of a servant 
of the company having such right of user, the rule 
does not apply ( Warburton v. O, W. R. Co.j L. J?., 2 
Ex, 30 ; and see Turner v. G. E. R. Co,, 33 i. T. 
431). 

(8) And so the rule does not apply where one 
servant is the servant of a contractor, and the other 
is the servant of the person who employs the con- 
tractor ; for the servant of the contractor is not the 
servant of the contractor's employer {Parry v. 8mit/f, 
4 C. P. 2). 325). It must, however, be borne in 
mind, that it is sometimes a question of difficulty 
whether a person holds the position of a contractor, 
or of a foreman in charge of a gang of workmen ; 
and that in the latter case the rule as to fellow- 
servants applies {Charles v. Taylor y 3 C. P. D. 492). 

(9) Personal negligence of master. — In all cases 
(not coming under the Employers' Liability Act) 
where the servant sues the master for personal negli- 
gence, he must prove that the master knew or ought 
to have known of the danger and that the servant 
did not {Oriffitfia v. London 8f Si. Katharine^ a Docks 
Co,, 13 Q, B. D, 259). InMellors v. Shaw (30 i. J,, 
Q, B, 333), the defendants were owners of a coal 
mine, and the plaintiff was employed by them as a 
collier in the mine, and in the course of his employ- 
ment it was necessary for him to descend and ascend 
through a shaft constructed by them. By the 
defendants' negligence the shaft was constructed 
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unsafely, and was, by reason of not "being sufficiently 
lined or cased, in an unsafe condition. By reason of 
this, and also by reason of no sufficient or proper 
apparatus having been provided by the defendants to 
protect their miners from the unsafe state of the 
shaft, a stone fell from the side of the shaft on to the 
plaintiff's head, and he was dangerously wounded. 
One of the defendants was manager of the mine, and 
it was worked under his personal superintendence, 
and the plaintiff was not aware of the state of the 
shaft. On this state of facts the defendants were 
held liable. 

(10) So, where a master ordered a servant to take 
a bag of com up a ladder which the master knew, 
and the servant did not know, to be unsafe, and the 
ladder broke, and the servant was injured, the master 
was held liable ( Williams V. Clotigh, SS.Sflf. 258 ; 
and see Martin v. Connahs Quay Co., 33 TF. JR. 216 ; 
and Gnffiths v. London 8f St. Katharine^ s Dock Co., 13 
Q.B. I). 259). 

(11) But where a servant with a full appreciation 
of the risk which he is running assents to accept 
the risk, either expressly or impliedly, he cannot 
recover, for volenti non fit injuria. Therefore, where 
a labourer was killed through the fall of a weight, 
which he was raising by means of an engine to which 
he attached it by fastening on a clip, and the clip 
had slipped off, it was held that there was no case to 
go to the jury in an action by his representative 
against the master, although it appeared that another 
and saier mode of raising the weight was usual, and 
had been discarded by the master's orders {Byner v. 
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Leach, 26 L. J. Ex. 221 ; and see also Senior v. Ward, 
1 KSf K 385 ; Thomas v. Quartermaine, 18 Q. B. D. 
685 ; and Martin y. Connahs Quay Co., 33 ^. ^. 
216). 

(12) Again, a hoarding had been erected by the 
defendant, a builder, which projected too far into the 
street, but sufiELdent room was left for carts to pass ; 
a heavy machine was placed inside the hoarding and 
dose to it. A caxt,m pasring, struck agamst the 
hoarding, and knocked down the machine against the 
plaintiff, a workman in the defendant's employ. 
The plaintiff had previously made some complaint of 
the position of the machine to his master, but 
voluntarily continued to work though the machine 
was not moved. It was here held, that there was no 
evidence to go to the jury of the master's liability 
{Assop V. Yates, 2 H. 8f N. 768 ; Griffiths v. Oidlow, 
3S.8f]Sr. 648). 

(13) But the defence of volenti non fit injurid is 
somewhat difficult of application. 

Lord Esher, M. R., in the case of Yarmouth v. 
France (19 Q. £. D. 647), lately stated the rule in 
the following words : " It seems to me to amount to 
this, that mere knowledge of the danger will not do ; 
there must be an assent on the part of the workman 
to accept the risk with a full appreciation of its 
extent to bring the workman within the maxim 
Volenti non fit injurid. If so, that is a question of 
fact." And Lord Justice Lindley added : — " A 
workman who never in fact engaged to incur a 
particular danger, but who finds himself exposed to 
it, and complains of it, cannot, in my opioion, be 
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held as a matter of law to have impliedly agreed to 
incur that danger, or to have voluntarily incurred it, 
because he does not refuse to face it ; nor can it in 
my opinion be held that there is no case to submit to 
a jury on the question whether he has agreed to incur 
it, or has voluntarily incurred it or not, simply because 
though he protested he went on as before. . . • . If 
nothing more is proved than that the workman saw 
the danger, and reported it, but on being told to go on 
went on as before in order to avoid dismissal, a jury 
may, in my opinion, properly find that he had not 
agreed to take the risk and had not acted voluntarily 
in the sense of having taken the risk upon himself. 
Fear of dismissal, rather than volxmtary action, 
might properly be inferred." And see, also, Thras' 
8ell V. HandyMe (20 Q. B. D. 359). 



Art. 22. — Volunteer Servants, 

If a stranger invited by a servant to assist 
him in his work, or who volunteers to assist 
him in his work, is, while giving such assist- 
ance, injured by the negligence of another 
servant of the same master, he is considered 
to be a servant pro tempore^ and no action 
will lie against the master, unless (perhaps) he 
were guilty of personal negligence or breach 
of duty, or the servants were not competent 
persons. 

The reason of this rule is obvious, for the volunteer, 
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by Aiding the servanty is simply of his own acoord 
placing himself in the position of a servant, and that 
without the consent or request of the master. The 
latter cannot therefore be fairly called upon to recom- 
pense him for the result of his officiousness. 

Thus, where the servants of a railway company 
were turning a truck on a turntable, and a person 
not in the employ of the company volunteered to 
assist them, and, whilst so engaged, other servants 
of the company negligently propelled a locomotive 
against, and so killed, the volunteer, and the servants 
of the company were of competent skill, and the 
company did not authorize the negligence, it was 
held that the company was not liable {Degg v. 
Jf. jR. Co., 1 S. 8f M. 773 ; Potter v. Faulkner, 1 
B. 8f 8. 800). 

Exception. Where a person aids the servants of 
another, with such other's consent or acquiescence, 
not as a mere volunteer but for the purpose of ex- 
pediting some business of his own, he is not con- 
sidered to be in the position of a servant pro tempore. 

Thus, where the plaintiff sent a heifer by the 
defendants' railway to P., and on its arrival, there 
being only two porters to shunt the truck, the 
plaintiff, in order to save delay, assisted in shunting 
the truck, and was injured by the negligence of one 
of the defendants' engine-drivers, and there was evi- 
dence that the station-master assented to his aiding 
in the shimting, it was held that he was entitled to 
recover damages {Wright v. L. Sf If. W. JR. Co., 1 
Q. B. D. 252). 
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Sub-sect. 2.— UNDER EMPLOYERS' LIABILITY 

ACT {a). 



Art. 23. — Epitome of Act. 

This act deprives a master of the defence 
of " common employment," and gives to an 
injured servant (or in case of his death from 
the injmy, his personal representatives) a 
right of action in the county court (J) for 
damages not exceeding three years average 
earnings ((?), where the five following states 
of fact co-exist, viz. : — 

(1) Where the servant is a railway servant, 
labourer, husbandman, journeyman, artificer, 
handicraftsman, miner, or other person en- 
gaged in manual labour, not leing a domestic 
or menial (d). 

(2) Where the injury is due to one of the 
following causes, viz. : — 

(a) A defect in, or unfitness of {PaUy y. 
Garnett^ 16 Q. B. D. 52), ways, 

(a) 43 & 44 Vict. c. 42. 

{h) Eemoveable under very exceptional circumstances to 
the High. Court (sect. 6, and see Munday y. Thames ^ &c, Co., 
10 Q. B. D. 59). 

(c) See as to this measure of damages, Borlick v. Head, 34 
W. E. 102. 

(d) Does not include an omnibus conductor, (i!for</a» v. 
General Omnibua Co., 50 L. T. 687). 
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works, machinery, or plant (includ- 
ing live stock, Yarmouth v. France^ 
20 Q. B. D. 447), caused, undis- 
covered, or miremedied by the 
negligence of the master, or of a 
fellow-servant, whose duty it was 
to see to the condition thereof 
(Heske v. Samuelson, 12 Q. B. B. 
30). The mere fact that a machine 
is dangerous does not make it de- 
fective for this purpose (Walsh v. 
WhiteUtf, 21 Ch. D. 371). 

(b) The negligence of a fellow-servant 

whose principal duty was superin- 
tendence, while superintending 
[Shaffers v. General Steam^ 6fc. Co.y 
10 Q. B. B. 356 ; Gibbs v. G. W. 
R. Co.y 11 ibid. 22; Osborne v. 
Jackson^ ibid. 619), or the negligence 
of a fellow-servant in command, in 
consequence of obeying him. 

(c) An act or omission of a fellow-servant 

consequent on an improper or de- 
fective bye-law (not approved by a 
government department), or conse- 
quent on an improper or defective 
instruction of the master or his 
delegate. 
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(d) The negligence of a fellow-servant 
having the management of points, 
signals, a locomotive, or a train (see 
Dotufhty V. Firehank^ 10 Q. B. D. 
358). 

(3) Where he has within six weeks of the 
injury, given notice {e) to the employer, and 
commenced his action within six months, or, 
in case of death, within twelve months. But 
in the latter case the want of notice is no 
bar if the judge thinks there was a reason- 
able excuse for not giving it. 

(4) Where he has not contracted himself 
out of the act {Griffiths v. Lord Dudley^ 9 
Q. B. D. 357). 

(5) Where he has not been guilty of con- 
tributory negligence or knowingly and volun- 



(e) The form atid contents of this notice are matters rather 
of procedure than of law, but for the convenience of the 
practitioner it may be stated that it should be in writing 
(Moyle V. JenktnSy 8 Q. B. D. 118), and should state on the 
face of it {Keen v. Millwall Docks, 8 Q. B. D. 482) the name 
and address of the injured servant, and the date and cause 
of the injury. It should be served by delivering it at, or 
sending it in a registered letter to, the place of business or 
residence of the employer. It need not, however, be techni- 
cally accurate {Stone v. Jlyde, 9 Q. B. D. 76 ; and see also 
Previdi v. Gattiy 36 W. E. 670). 
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tarily accepted or acquiesced in the risk 
{Thomtis y. Quartermaine^ IS Q. B. D. 685)(/). 

The act expires at the end of the session of parlia- 
ment next after the 31st of December, 1889, but 
actions commenced before that date are to continue. 

As several treatises on the act have been issued, I 
do not think that I need enlarge upon it here ; but 
ho one should attempt to advise upon it without 
carefully studying the act itself. 



(/) As to what constitates yoluntary acceptance of nsk, 
see suproy p. 72. 
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CHAPTER VI. 

Of the Limitation of Actions for Tort. 

Beason for Limitation. — I have so far treated of the 
wrongs independent, or quasi independent, of con- 
tract, of which the law takes cognizance; and I 
have shown how the law gives a remedy whenever it 
holds any act to be wrongful,, in accordance with the 
maxim " ubijus ihi remedium estJ^ 

But although there is always a remedy, yet, for 
the sake of the peace of the kingdom, a man is not 
allowed to enforce his remedy at his own leisure, and 
after a long interval, in the course of which evidence 
may have been entirely swept away, which, if pro- 
duced, might prove the defendant's innocence. 

For this and other reasons, various statutes have 
been from time to time passed, which confine the 
right of action within certain periods after its com- 
mencement — ^periods which, as they differ in different 
actions, will be more particularly mentioned in the 
course of the second part of this work. At this 
stage, I propose to examine only such rules as apply 
to the limitation of all actions of tort. 



Art. 24. — Commencement of Period. 

(1) When a statute limits the period within 
which an action is to be brought for an act 
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done or omitted, if the cause of action is a 
single act, or one which amounts to a tres- 
pass, the action must be brought within the 
prescribed period after the actual doing of 
the thing complained of. 

(2) But if the cause of action is not the 
doing of the thing, but the resulting of 
damage ordy, the period of limitation is to 
be computed from the time when the party 
sustained the damage {^Backhouse v. Bonomtj 
9 H. L. C. 503 ; Mitchell v. Darley Main Co.y 
11 App. Cas. 127). 

(3) And where a tort is fraudulently con- 
cealed and the plaintiff has no reasonable 
means of discovering it, the statute ordy runs 
from the date of the discovery ( Gibbs v. Guilds 
9 Q. B. D. 59). 

The meaning of this rule is, that where the tort is 
the wrongful infringement of a right, then as that 
constitutes per se a tort, so the period of limitatiom 
oonmiences to run immediately from the date of the^ 
infringement. But, on the other hand, where the' 
tort consists in the violation of a duty coupled withn 
actual resulting damage, then, as the breach of duty 
is not of itself a tort, so the period of limitation does 
not commence to run until it becomes a tort by reason 
of the actual damage resulting from it. 

(1) Thus, where A. owned houses built upon land 
contiguous to land of B., C, and D. ; and E., being 

TJ. G 
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the owner of the mines under the land of all these 
persons, so worked the mines that the lands of B. 
sank, and after more than six years' interval (the 
period of limitation in actions for causing subsi- 
dence), their sinking caused an injury to A/s houses : 
Held, that A.'s right of action was not barred, as the 
tort to him was the damage caused by the working 
of the mines, and not the working itself {Bach^ 
house V. Bonomi^ mp. ; Mitchell y. Darky Main Co,^ 
sup,). 

(2) In an action for wrongful conversion of goods 
(which is an injury to a right) the facts were as fol- 
lows : — ^A/s furniture was seized imder an execution 
by the sheriff, and eventually it was bought by A.'s 
friends, and left in his possession. A. enjoyed the 
use of it for more than six years, and died. Upon 
A.'s death it was claimed by these friends, and ad- 
versely by the widow, on the ground that the Statute 
of Limitations barred them from claiming it after 
they had allowed A. to keep it for six years : it was, 
however, held that the statute did not begin to run 
until the friends had claimed the furniture, for the 
tort was the wrongful conversion of the goods, which 
had only taken place when the widow refused to give 
them up {Edwardes v. Clay^ 28 Beav, 145 ; and see 
also Spackman v. Foster ^ 11 Q. B. D. 99). 



Art. 25. — Continuing Torts. 
Wliere the tort is continuing^ or recurs, 
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a fresh right of action arises on each occasion 
(Whitehotise v. Fellowes^ 30 L. J"., C. P. 305). 

(1) Thus, where an action is brought against a 
person for false imprisonment, every eontinuanoe of 
the imprisonment de die in diem, is a new imprison- 
ment, and therefore the period of limitation com- 
mences to run from the last and not the first day of 
the imprisonment {Hardy v. Ryle, 9 B, Sf C. 608). 

(2) But where A. enters upon the land of B. and 
digs a ditch thereon, there is a direct invasion of B/s 
rights, a completed trespass, and the cause of action 
for all injuries resulting therefrom commences to run 
at the time of the trespass. The fact that A. does 
not re-enter B.'s land and fill up the ditch does not 
make him a continuous wrongdoer and liable to re- 
peated actions as long as the ditch remains unfilled, 
even though there afterwards arises new and unfore-. 
seen damage from the existence of the ditch {Kansas 
Pac. By, V. Mihlmariy 17 Kansas Bep. 224). 

(3) But where the defendants worked their mines 
too close to the plaintifE's land, and in consequence 
some cottages of the plaiatifE were injured in 1868, 
and by reason of the same excavation, some more 
cottages were injured in 1882, it was held that the 
plaintiff was entitled to sue for the injuries suffered 
in 1882, on the ground that the tort did not consist 
in making the excavation, but in causing the plain- 
tiff's land to subside ; and that as often as it subsided 
a new cause of action arose. The causa causans was, 
no doubt, the excavation, but the cause of action was 

g2 
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the damage {Mitchells, Darky Main Co,^ 11 App. Cas. 
127). 



Art. 26. — Disahility. 

Where a person is under disability, the 
statute only runs from the cesser of the dis- 
ability (21 Jac. 1, c. 16, s. 7; 3 & 4 Will. 4, 
c. 27, s. 16). But whenever the statute once 
begins to run, it continues to do so notwith- 
standing subsequent disability {Rhodes v. 
Smethursfj 4: M. £f W. 42; Lafond v. Ruddock^ 
13 C. B. 819). But no action to recover land 
or rent can be brought after thirty years, 
notwithstanding disability (37 & 38 Vict. 

c. 57, s. 5). 

« 

By disability is meant infancy, lunacy, or idiocy, 
and formerly coverture ; but since the Married 
Women's Property Act, 1882, was passed, this is no 
longer so, and where a tort was suffered by a married 
woman before that act, it has been held, that for the 
purposes of limitation, her right to sue first accrued 
on the passiag of the act ( Weldon v. I^eal, 32 JF, -B. 
828), 
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CHAPTEE VIL 

Of Damages in Actions for Tort. 

The principles which govern the measure of damages 
in actions of tort are very loose, and, indeed, as 
Mr. Mayne, in his excellent treatise, has pointed out, 
there are many cases of tort in which no measure can 
be given. It will be at once apparent, however, that, 
putting aside circimistances of aggravation or miti- 
gation, the compensation to be awarded in respect of 
an injury to property is capable of being far more 
accurately calculated than in respect of injury to 
person or reputation ; and, therefore, to some extent 
the principles of law are different in these two classes 
of cases, as will be seen from the following rules. 



Art. 27. — Damages for Personal Injui^. 

There is no fixed rule for estimating 
damages in cases of injury to the person, 
reputation, or feelings, and the finding of 
the jury will only be disturbed^ — 

(a) Where the damages awarded are out- 
rageously excessive (Huckle v. 
Monet/, 2 Wils. 205) ; 
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(b) Where it appears that the jury acted 

under mistake or ill-feeling ; 

(c) Where they have given more than the 

plaintiflE was, on his own showing, 
entitled to ; 

(d) Where the smallness of the award 

shows that they have either failed 
to take into consideration some 
essential element (^Phillips v. L. Sf 
S. W. R. Co., 4 Q. B. D. 406), or 
have compromised the question 
{Bulton V. >S^. W. R. Co., 27 L. J. 
Ex. 355 ; Falvey v. Stanford, L. R., 
10 Q. B. 54). 

In the words of an American court, " In actions 
sounding in damages, where the law furnishes no 
rule of measurement save the discretion of the jury 
upon the evidence before them, courts will not dis- 
turb a verdict upon the ground of excessive damages, 
unless it be so flagrantly improper as to evince pas- 
sion, prejudice, partiality, or corruption. Upon a 
mere matter of damages, where different minds 
might, and probably would, arrive at different re- 
sults, and nothing inconsistent with an honest exer- 
cise of judgment appears, the verdict should be left 
as the jury foimd it " {Miss, Cent. R. R. v. Caruth^ 
61 Miss. Rep. 77). 

(1) False Imprisonment. — Thus, where some work- 
ing men were unlawfully imprisoned for six hours 
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only, being in the meantime well fed and cared for, 
and the jury neyertheless awarded 300/. to each of 
them, the conrt refused to set the verdict aside, on 
the ground that it seemed to them probable that the 
juiy considered the importance of the right of 
personal liberty rather than the position of the 
plaintifFs. 

(2) Seduction. — And so in actions for seduction, 
" although in point of form the action only purports 
to give a recompense for loss of service, we cannot 
shut our eyes to the fact that it is an action brought 
by a parent for an injury to her child, and the jury 
may take into their consideration all that she can feel 
from the nature of the loss. They may look upon 
her as a parent losing the comfort as weU as the ser- 
^iee of her daughter, in whose virtue she can feel no 
consolation ; and as the parent of other children whose 
morals may be corrupted by her example " (per Ld. 
Eldon, Bed/oj'd v. M'Koid, 3 Esp. 120). 

(3) Assault. — So in actions for assault and battery, 
the court will seldom interfere ; and the jury may 
take the circumstances into consideration, and aggra- 
vate or mitigate the damages accordingly. 

Thus, to beat a man publicly is a greater insult and 
injury than to do so in private, and is accordingly 
ground for aggravation of damages {Tullidge v. Wade^ 
8 Wils, 18). 

(4) DefjEunation. — So for defamation, the damages 
are almost wholly in the discretion of the jury (Kelly 
V. Sherlock, L. jB., 1 Q. B. 686), and the court will 
seldom interfere with their verdict. 
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Art. 28. — Damages for Injury to Property. 

(1) The damages in respect of injuries to 
property are to be estimated upon the basis 
of being compensatory for the deterioration 
in value caused by the wrongful act of the 
defendant, and for all natural and necessary 
expenses incurred by reason of such act (see 
Riist V. Victoria Dock Co.^ 56 L. T. 216). 

(2) Where the plaintiff is merely the 
possessory and not the real owner, he may, 
as against the defendant, recover the entire 
value ; but as against the real owner, only 
the value of his limited interest {Heydon and 
Smith's Case, 13 Co. 68). 

(1) Injury to Horse. — Thus, in the case of injury 
to a horse through the defendant's neghgence, it has 
been held, that the measure of damages is the keep 
of the horse at the farrier's, the amount of the 
farrier's bill, and the difference between the prior 
and subsequent value of the horse {Jones v. Boyce^ 1 
Stark. 493 ; and see Wihon v. Newport Dock Co,y 
i. i?., 1 Ex. 187), 

(2) Conversion. — So, for the conversion of chattels, 
the full market value of the chattel at the date of 
the conversion, is, in the absence of special damage^ the 
true measure. Thus, where the plaintiff purchased 

. champagne, lying at the defendant's wharf, at fourteen 
shillings per dozen, and resold it at twenty-four 
shiUings to the captain of a ship about to leave 
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England, and the defendants wrongfully refused to 
deliver up the wine, and converted it to their own 
use, it was held, in an action of trover, that although 
the defendants had no knowledge of the sale, or of 
the purposes for which the plaintiff required delivery 
of tiie champagne, yet the plaintiff was entitled as 
damages to the price at which he had sold it {France 
V. Gaudet, L. jB., 6 Q. B, 199). 

(3) Trespass. — So, where coal has been taken by 
working into the mine of an adjoining owner, the 
trespasser will be treated as the purchaser at the pit's 
mouth, and must pay the market value of the coal at 
the pit's mouth, less the actual disbursements (not 
including any profit or trade allowances) for severing 
and bringing it to bank, so as to place the owner in 
the same position as if he had himself severed and 
raised the coal {In re United Merthyr Coll, Co,j L, li., 
15 Fq. 46). 



Art. 29. — Consequential Damages. 

Where any special damages have naturally, 
and in sequence, resulted from the tort, they 
may be recovered : but not otherwise. 

The diflSculty in cases under this rule, is to deter- 
mine what damages are the natural result, and what 
are too remote. 

(1) Loss of Business. — If, through the wilful or 
negligent conduct of another, one should receive 
corporal injury, whereby he is partially or totally 
prevented from attending to his business, the pecu- 
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niary loss suffered in consequence may be recoYered. 
The most usual instances of this are to be found in 
actions against railway companies (Phillips v. L. 8f 
8. W. By. Co. J 4 Q. B. D. 406). But in a recent case, 
it has been held that mere mental shock due entirely 
to fright, and not arising from corporal injury, was 
too remote to afford a groimd for damages ( Victorian 
By. Co. V. Coultas, 13 App. Cos. 222). 

(2) Medical Expenses.^ So, the medical expenses 
incurred may be recovered if they form a legal debt 
owing from the plaintiff tp the physician, but not 
otherwise {Dixon v. Belly 1 Stark. 289 ; and see 
Spark V. Eeshpy 28 L. J., Q. B. 197). 

(3) Loss of Property. — The plaintiff was travelling 
with other passengers in the carriage of a railway 
company, and on the tickets being collected, there 
was found to be a ticket short. The plaintiff was 
wrongly charged by the collector with being the de- 
faulter, and on his refusing to pay was removed by 
the officers of the company, without unnecessary 
violence. In an action for assault, it was held, that 
the loss of a pair of race-glasses, which the plaintiff 
had left behind him in the carriage when he was 
removed, and which were not proved to have come 
into the possession of any of the company's servants, 
was not such a natural consequence of the assault as 
to be recoverable {Olover v. L. 8f S. W. B. Co.^ L. JS., 
3 Q. B. 25 ; and see as to remoteness, Sanders v 
Stuart, 1 C. P. D. 326). 

(4) Lord Campbell's Act. — The damages awarded 
imder Lord Campbell's Act to the relatives of per- 
sons killed through the default of the defendant. 
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fibould be calculated in reference to a reasonable ex- 
pectation of pecuniary benefit, as of right or other- 
wise, from the continuance of the life of the deceased 
{Franklin v. 8. E. B. Co,, S E. 8f N. 211). But 
the jury cannot, in such cases, take into consideration 
the grief, mourning and funeral expenses to which 
the survivors were put. And this seems reasonable, 
for in the ordinary course of nature the deceased 
would have died sooner or later, and the grief, 
mourning and funeral expenses would have had to 
be borne then, if not at the time they were borne 
{Blake v. Mid B. Co., 21 L. J., Q. B. 233; JDalfon v. 
8. B. B. Co., 27 i. J., C. P. 227). 

(5) Ixynry to Trade. — So, in estimating the 
damages in an action for libelling a tradesman, 
the jury should take into consideration the pro- 
spective injury which will probably happen to his 
trade in consequence of the defamation {Gregory v. 
Williams, 1 C. 8f K. 568). 

(6) Hiring Substitute. — In cases of wrongful con- 
version, if the owner of the chattel has been obliged 
to hire another in its place, the expense to which he 
has been put is recoverable {Ad. 403). 

(7) Trespass. — ^Where the defendant was in charge 
of the plaintiff's house, and having one day lost the 
key, he effected an entrance through a window by 
means of a ladder, and showed some strangers 
through the house, it was held to be a trespass. For 
he was only authorized to enter in the ordinary way, 
and therefore, when some short time afterwards the 
house was entered through the same window by 
thieves foUowing his example, and many things 
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stolen, it was held to be the consequence of the de- 
fendant's wrongful entry, and that he was liable for 
the loss of the things stolen {Ancmter v. Milling^ 
2 D.. Sf a. 714). I, however, entertain little 
doubt that this case would not be followed in the 
present day, as the alleged damage cannot (with 
great submission to the learned judges who decided 
the case) be said to have been the natural result of 
the trespass. 

(8) Infection. — A cattle-dealer sold to the plaintiff 
a cow, fraudulently representing that it was free 
from infectious disease, when he knew that it was 
not, and the plaintiff having placed the cow with 
five others, they caught the disease and died. It was 
held that the plaintiff was entitled to recover as 
damages the value of all the cows, as their death was 
the natural consequence of his acting on the faith of 
the defendant's representation {Mullet v. Mason, L. JR., 
1 a p. 559). 

(9) In Collins v. The Middle Level Commissioners 
{L, B., 5 C. P. 279) the facts were as follows : By 
a drainage act, the commissioners were to construct a 
cut, with proper walls gates and sluices to keep out 
the waters of a tidal river, and also a culvert imder 
the cut to carry the drainage from the lands on the 
east to the west of the cut, and to keep the same at all 
times open. In consequence of the negligent con- 
struction of the gates and sluices, the waters of the 
river flowed into the cut, and bursting its western 
bank flooded the adjoining lands. The plaintiff and 
other owners of lands on the east side of the cut 
closed the lower end of the culvert, which prevented 
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the waters overflowing their lands to any considerable 
extent ; but the occupiers of the lands on the west 
side, believing that the stoppage of the culvert would 
be injurious to their lands, re-opened it, and so let 
the waters through on to the plaintiff's lands to a 
much greater extent. It was held, that the com- 
missioners were liable for the whole of the damage, 
as the natural result of their negligence. 

(10) Having been obliged to pay Bamages to a Third 
Party. — So, again, a landlord, upon his tenant giving 
notice to quit, entered into a contract with a new 
tenant. Upon the expiration of the notice, the first 
tenant refused to quit, and the new tenant not being 
able to enter in consequence, brought an action 
against the landlord for breach of contract. It was 
held, that the landlord might recover, in an action 
against the tenant, the costs and damages to which he 
had been put in the action against himself ; for they 
were the natural and ordinary result of the defen- 
dant's wrong {Bramley v. Chesterton^ 2 C, -B., N. 8, 
G05 ; and see Tindal v. Bell, U M. 8f W. 228). 



Art. 30. — Prospective Damages. 

(1) The damages awarded, must include 
the probable future injury which will result 
to the plaintiff from the defendant's tort. 

(2) But where an act of the defendant is 
merely the causa causans^ and the actual 
cause of action or tort is injury to the plain- 
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tiffs property, then each such injury con- 
stitutes a fresh cause of action. 

(1) In Riclmrdson v. Mellish (2 Bing, 240), 
Best, C. J., said : — 

" When the cause of action is complete, when the 
whole thing has but one neck, and that neck has been 
cut off by one act of the defendant, it would be 
mischievous to say — it would be increasing litigation 
to say — * You shall not have all you are entitled to 
in your first action, but you shaR be driven to a 
second, third, or fourth for the recovery of your 
damages.' " A corollary to this rule is, that several 
actions cannot be brought in respect of the same 
injury. Therefore, where a bodily injury at first 
appeared slight, and small damages were awarded, 
but subsequently it became a very serious injury, it 
was held that another action would not lie ; for the 
action having been once brought, aU damages arising 
out of the wrong were satisfied by the award in the 
action {Fetter v. Beak, 1 Ld, Raym. 339 — 692). 

(2) But if the tort be a continuing tort, the prin- 
ciple does not apply ; for here a fresh cause of action 
arises de die in diem. Thus, in a continuing trespass 
or nuisance, if the defendant does not cease to conunit 
the trespass or nuisance after the first action, he 
may be sued until he does. Whether, however, there 
is a continuing tort, or merely a continuing damage^ 
is often a matter of difficulty to determine. 

(3) In the recent case of Mitchell v. Barley Main 
Co, (11 App, Cos, 127), the defendant worked his 
mdnes too dose to the plaintiff's property, and iifli 
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consequence some cottages of the plaintiff were in- 
jured in 1868, and were repaired by the defendant. 
In 1882, in consequence of the same workings which 
caused the damage of 1868, a further subsidence took 
place, and the plaintiff's cottages were again injured. 
The case turned on the question of whether the 
plaintiff was barred by the Statute of limitations, 
but incidentally it was decided that the tort was not 
the excavation, but the causing the plaintiff's land to 
subside. The excavation was no doubt the remote 
cause of the tort (the catisa causans), but the tort 
itself was the infringement of the plaintiff's right of 
support, and consequently each separate subsidence 
was a distinct and separate cause of action. 

(4) So, also, where the same wrongful act causes 
damage to goods, and also damage to the person, it 
has been held that there were two distinct causes of 
action, for which separate proceedings might be pro* 
secuted {Brunsden v. Humphrey^ 14 Q. B, 2>. 141, 
Coleridge, C. J., dissentiente). 



Art. 31. — Aggravation and Mitigation, 

The jury may look into all the circum- 
stances, and at the conduct of both parties, 
and see where the blame is, and what ought 
to be the compensation according to the way 
the parties have conducted themselves (Davis 
V. L. if N. W. B. Co., 7 W. R. 105). 

(1) SeductioiL undsr Anise of Coiirtsliip.-*-In seduo- 
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tion, if the defendant have committed the offence 
under the guise of honourable courtship, that is 
ground for aggravating the damages ; not, however, 
on aocoimt of the breach of contract, for that is a 
separate offence, and against a different person. 
" The jury did right in a case where it was proved 
that the seducer had made his advances under the 
guise of matrimony, in giving liberal damages ; and 
if the party seduced brings an action for breach of 
promise of marriage, so much the better. If much 
greater damages had been given, we should not have 
been dissatisfied therewith, the plaintiff having re- 
ceived this insult in his own house, where he had 
civilly treated the defendant, and permitted him to 
piay his addresses to his daughter" (Wilmot, C. J., 
in Tullidge v. Wade, 3 Wils. 18). 

(2) On the other hand, the previous loose or im- 
moral character of the party seduced, is groimd for 
mitigation. The using of inmiodest language, for 
instance, or submitting herself to the defendant under 
circumstances of extreme indelicacy. 

(3) Flea of Truth in Be£Etmation. — ^In actions for 
defamation, a plea of truth is matter of aggravation 
unless proved, and may be taken into consideration 
by the jury in estimating the damages ( Wartoick v. 
Foulkes, 12 M. 8f W. 508), 

(4) Plaintiff's bad Character in Defamation. — ^Evi- 
dence of the plaintiff's general bad c/iaracferi& allowed 
in mitigation of damages in cases of defamation; for, 
as is observed in Mr. Starkie's book on " Evidence,'* 
" To deny this, would be to decide that a man of 
the worst character is entitled to the same measure 
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of damages with one of unsullied and unblemished 
reputation. A reputed thief would be placed on the 
same footing with the most honourable merchant ; a 
virtuous woman with the most abandoned prostitute." 
Such evidence cannot, however, be given, unless the 
facts on which the defendant relies to support his 
contention are expressly pleaded, so as to enable the 
plaintiff to meet them if he can (see Judgment of 
Cave, J., in Scott v. Sampson, 8 Q. B, D. 491, and 
cases there cited). But although evidence of general 
bad character is admissible if pleaded, evidence of 
rumours and suspicions to the same effect as the 
defamatory matter is not admisBible, as they only in- 
directly tend to affect the plaintiff's reputation (t6.). 

(5) Plaintiff's irritating Conduct in Befamation. — 
In Kelly v. Sherlock [L. i2., 1 Q. B. 686), tha 
action was brought in respect of a series of gross 
and offensive libels contained in the defendant's^ 
newspaper. It appeared, however, that the first libel 
originated in the plaintiff having preached, and pub- 
lished in the local papers, two sermons reflecting on 
the magistrates for having appointed a Boman 
Catholic chaplain to the borough gaol, and on the* 
town council for having elected a Jew as their mayor^. 
and the plaintiff had, soon after the libels had com- 
menced, alluded, in a letter to another paper, to the 
defendant's paper as " the dregs of provincial jour- 
nalism," and he had also delivered from the pulpit,, 
and published, a statement to the effect that some of 
his opponents had been guilty of subornation of 
perjury in relation to a charge of assault of which 

U. B[ 
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the plaintifi had been convicted. The jury having 
returned a verdict for a farthing damages, the court 
refused to interfere with the verdict on the ground of 
its inadequacy, intimating that although, on account 
of the grossness and repetition of the libek, the 
verdict might well have been for larger damages, yet 
it was a question for the jury, taking the plaintiff's 
own conduct into consideration, what amount of 
damages he was entitled to, and that the court ought 
not to interfere. 

(6) Imprisonment on False Charge of Felony. — In 
false imprisonment and assault, if the imprisonment 
has been upon a HFalse charge of felony, where no 
felony has been committed, or no reasonable ground 
for suspecting the plaintiff, this will be matter of 
aggravation. 

(7) Battery in consequence of Insult. — But if an 
assault and battery have taken place in consequence 
of insulting language on the part of the plaintiff, 
this wiU be ground for mitigating the damages 
{Thomas v. Powell, 7 C. Sf P. 807). 

(8) Insolent Trespass. — ^Where a person trespassed 
upon the plaintiff's land, and defied him, and was 
otherwise very insolent, and the jury returned a 
verdict for 500/. damages, the court refused to inter- 
fere, Chief Justice Gibbs saying, " Suppose a gentle- 
man has a paved walk before his window^ and a man 
intrudes, and walks up and down before the window, 
and remains there after he has been told to go away, 
and looks in while the owner is at dinner, is the 
trespasser to be permitted to say, ' Here is a half- 
penny for you, which is the full extent of aU the 
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mischief I have done'P Would that be a compen- 
sation P" {Merest v. Harvey ^ 5 Taunt. 441). 

(9) Wrongfdl Seizure. — ^And so where the defen- 
dant wrongfully seizes another's chattels, and exer- 
cises dominion over them : substantial damages will 
be awarded for the invasion of the right of owner- 
ship (Bay lis V. Fishery 7 Bing. 153). 

(10) Causiiig Suspicion of Insolvency. — ^And where 
the defendant took the plaintiff's goods under a false 
claim, whereby certain persons concluded that the 
plaintiff was insolvent, and that the goods had been 
seized imder an execution, it was held that exem- 
plary damages might be given (^Brewer v. Dew^ 11 
M, Sf W. 629). 



Art. 32. — Presumption of Damage against a 

Wrong-doer. 

If a person who has wrongfully converted 
property, refuses to produce it, it vvill be pre- 
sumed as against him to be of the best de- 
scription {Armory v. Delamiriey 1 Sm. L. Ca. 
315). 

(1) Thus, in the above case, where a jeweller who 
had wrongfully converted a jewel which had been 
shown to him, and had returned the socket only, 
refused to produce it in order that its value might be 
ascertained, the jury were directed to assess the 
damages on the presumption that the jewel was of 
the finest water, and of a size to fit the socket ; for 
Omnia pra^sumuntur contra spoliatorem. 

h2 
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(2) So, where a diamond necklace was taken away, 
and part of it traced to the defendant, it was held 
that the jury might infer that the whole thing had 
come into his hands {Martimer v. Craddock^ 12 L. J., 

a p. 166). 



Art. 33. — Damages in Actions of Tort founded on 

Contract. 

The damages in actions of tort founded 
upon contract, must be estimated in the 
same way as they are estimated in breach of 
contract ; for a man cannot, by merely 
changing the form of his action, put himself 
in a better position (see Chinery v. Viall^ 5 H. 
6f N. 295 ; Johnson v. Stear^ 33 L. J.^ C. P. 
130). 

. Therefore, since in breaches of contract the damages 
are limited to injuries which may reasonably be pre- 
sumed to have been foreseen by both parties at the 
time of contracting, a man cannot sue for extra- 
ordinary, though consequential, damages, unless those 
damages were within the contemplation of both par- 
ties at the time of making the contract, either by 
express intimation (Hadley v. Baxendaky 9 Ex, 354 ; 
Sa/nders v. Stewart^ 1 C. P, D. 326), or by implication 
from the surrounding circumstances {Simpson v. L, 8f 
N. W. P. Co., 1 Q.B. D. 274 ; Jameson v. Mid. Ry. 
Co,, 49 L. T. 426 ; and Schultze v. G. P. Ry. Co., 19 
Q. B. D. 30). 
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Art. 34. — Joint Tort-feasors jointly and severally 

liable fm* Damages. 

Persons who jointly comn)it a tort may bo 
sued jointly or severally ; and if jointly, the 
damages (a) may be levied from both or 
either {Hume v. Oldacre^ 1 Stark. 252 ; Blair 
V. Deakin^ 57 L, T. 522); and if from one, he 
has no right to contribution by the other 
{Merrijweather v. Nixon^ 8 T. R. 186). 

(a) As to costs, see Sturm v. Dixon, 22 Q, B. Z>. 99. 
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CHAPTER YIIL 

Op Injunctions to prevent the continuance op 

Torts. 

Definition. — ^An injunction is an order of the Court 
of Appeal, or the High Court of Justice, or any divi- 
sion or judge of either of them, or of a county court (a), 
restraining the commission or continuance of some 
act of the defendant. 

Interlocutory or perpetual. — Injunctions are either 
interlocutory or perpetual. An interlocutory injunc- 
tion is a temporary injunction, granted summarily 
on motion founded on an affidavit, and before the 
facts in issue have been formally tried and deter- 
mined. A perpetual injunction is one which is 
granted after the facts in issue have been tried and 
determined, and is given by way of final relief. 



Art. 35. — Injuries Remediable by Injunction. 
(1) Wherever a legal right in property (or 
possibly in some cases where a mere personal 

(a) A county court lias now, in actions within its jurisdiction, 
power to grant an injunction against a nuisance and to com- 
mit to prison for disobedience thereof {Ex parte Martin^ 4 
Q. B. D. 212; Martin v. Bannister, ib, 491). 
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right) exists, a violation of that right will be 
prohibited in all cases where the injury is 
such as is not susceptible of being adequately 
compensated by damages, or at least not 
without the necessity of a multiplicity of 
actions for that purpose (Aslatt v. Corporation 
of Southampton^ \Q Ch. D. 143). 

(2) An injunction will not be granted where 
the injury is trivial in amount, or where the 
court, in its discretion, considers that damages 
should alone be given (see 21 & 22 Vict, 
c. 27; Kino v. Rudkin, 6 Ch. D. 160; Fritz 
V. Hohson, 14 Ch. D. 542). 

(1) Thus, where substantial damages would be, or 
have been, recovered for injmy done to land, or the 
herbage thereon, by smoke or noxious fumes, an 
injunction will be granted to prevent the continuance 
of the nuisance; for otherwise the plaintiff would 
have to bring continual actions {Tipping v. 8t, Helem^ 
Smelting Co*^ L. 22., 1 Ch. 66). 

(2) And so where a railway company, for the 
purpose of constructing their works, erected a mortar 
mill on part of their land close to the plaintifiE's 
place of business, so as to cause great injury and 
annoyance to him by the noise and vibration, it was 
held that he was entitled to an injimction to restrain 
the company from continuing the annoyance {Fen- 
wick V. Fast London M. Co.y L. jR., 20 Fq. 544). 

(3) As the atmosphere cannot rightfully be in- 
fected with noxious smells or exhalations, so it 
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should not be caused to vibrate in a way that will 
wound the sense of hearing. Noise caused by the 
ringing of church bells, if sufficient to annoy and 
disturb residents in the neighbourhood in their 
homes or occupations, is a nuisance, and will be 
prohibited {Soltau v. De Held, 2 8m. N. 8. 133 ; 
Hanison v. 8t, Markka Church, 15 Albany Law J. 
248). 

(4) So, where one has gained a right to the free 
access of light to his house, and buildings are erected 
which cause a substantial privation of light sufficient 
to render the occupation of the house uncomfortable, 
or to prevent the plaintiff from carrying on his 
accustomed business on the premises, an injunction 
will be granted if the deprivation of light is sttch as 
would support a claim for substantial damages. For, as 
was said by Sir W. Page Wood, V.-C, in Lent v. 
Auction Mart Co. (L. i?., 2 JEq. 246), "Having 
arrived at this conclusion with regard to the remedy 
which would exist at law, we are met with the 
further difficulty, that in equity we must not always 
give reHef (it was so laid down by Lord Eldon and 
Lord Westbury) where there would be relief given 
at law. Having considered it in every possible way, 
I cannot myself arrive at any other conclusion than 
this, that where substantial damages would be given 
at law, as distinguished from some small sum of 51., 
101., or 201., this court wiU interpose, and on this 
ground, that it cannot be contended that those who 
are minded to erect a building that wiU inflict an 
injury upon their neighbour, have a right to pur- 
chase him out, without an act of parliament for that 



1 
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purpose." Sir G. Jessel, M. E., oommeiitiiig upon 
the above passage in Aynsky v. Glover {L. JR,, 18 Hq, 
552), says: "It seems to me that that gives a reason- 
able rule, whatever the law may have been in former 
times. As I understand it, the rule now is — and I 
shall so decide in future, unless in the meantime the 
Appeal Court shall decide differently, — ^that wherever 
an action can be maintained at law, and really sub- 
stantial damages, or perhaps I should say consider- 
able damages (for some people may say that 20/. 
is substantial damages), can be recovered at law, there 
the injunction ought to follow in equity, generally, 
not universally, because I have something to add 
upon that subject." His Lordship then, commenting 
upon the power given to him of awarding damages 
in substitution for an injunction, proceeded as fol- 
lows : "It must be for the court to decide, upon con- 
sideration, to what cases the enactment (21 & 22 
Vict. c. 27) should be held to apply. In the case of 
The Currier^ 8 Company v. Corbet (2 Dr, 8f 8m. 355), 
we have an instance in which a judge has said that 
the act ought to apply in some cases. I had one 
before me, in which, there being comparatively a 
very trifling injury, although sufficient perhaps to 
maintain an injunction, comparing that with the 
injury inflicted upon the defendant, I thought, under 
the special circumstances, damages should be given 
instead of an injunction. I am not now going, and 
I do not suppose that any judge will ever do so, to 
lay down a rule which, so to say, will tie the hands 
of the court. The discretion being a reasonable dis- 
cretion, should, I think, be reasonably exercised, and 
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it must depend upon the special oircamstanoes of 
each case whether it onght to be exercised. The 
power has been conferred, no doubt usefully, to 
avoid the oppression which is sometimes practised in 
these suits by a plaintifE who is enabled — ^I do not 
like to use the word * extort,' but — to obtain a very 
large sum of money from a defendant, merely 
because the plaintiff has a legal right to an injimc- 
tion. I think the enactment was meant, in some 
sense or another, to prevent that course being suc- 
cessfully adopted. But there may be some other 
special cases to which the act may be safely applied, 
and I do not intend to lay down any rule upon the 
subject. If I had foimd by the evidence, that there 
was in this case a clear instance of very slight 
damage to the plaintiffs— that is, some 20/., or 30/., 
or 40/., but still very slight — I should be disposed to 
hold that that was a case in which this court would 
decline to interfere by injunction, having regard to 
the new power conferred upon me by Lord Cairns' 
Act to substitute damages for it " (and see also Smith 
V. Smithy L. E., 20 Eq. 506 ; Nat. Provincial Plate 
Glass Co. V. Prudential Ass. Co., 6 Ch. D. 767 ; Kino 
V. Pudkiny ib. 160 ; and Holland v. Worley, 26 Ch. 
D. 578). 

(5) And so it has been laid down in an American 
court, that injunctions are to prevent irreparable mis- 
chief, and stay consequences that cannot be ade- 
quately compensated ; their allowance is discretionary 
and not of right, calls for good faith in the plaintiff, 
and may be withheld if likely to inflict greater injury 
than the grievance complained of. It is an irre- 
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parable injury to create intolerable smells near the 
homestead of a neighbour, or to undermine his house 
by excayations; to cut him off from the street by 
buildings or ditches, or otherwise destroy the com- 
fortable, peaceful and quiet occupation of his home- 
stead; also to break up his business, destroy its 
goodwill, and inflict damages that cannot be mea- 
sured, because the elements of reasonable certainty 
are wanting in computing them {Edwards t. Allauezy 
SfCy 38 Michigan Rep. 46). 

(6) Where there is a mere trespasSy the court will 
not interfere, because the proper remedy is by an 
action for damages, or an action of ejectment. But 
if, in addition to the trespass, the trespasser is 
actually working the destruction of the estate (as by 
cutting down the timber or working a mine on it, or 
by bmlding on it, or altering buUdings on it), an in- 
junction will be granted (see Drewry on Injunctions, 
184 etscq,; and Joyce on Injunctions, 131). 

(7) "Where the sewage of a town was carried from 
a brook which, passing through a man's land, fed a 
lake also on such land, and the sewage thus dis- 
charged had for several years fouled the water of 
the lake, so that from being pure drinking water it 
gradually became quite unfit for drinking, an injimc- 
tion was granted {Ooldsmid v. Tunhridge Wells Im" 
protement Corns,,, L, JR., 1 Eq. 161). 

(8) Again, deprivation of lateral or subjacent sup- 
port, in cases where a jury would give considerable 
damages, is sufficient ground for an injunction. 

(9) So infringements of trade marks, copyright, 
and patent right, are peculiarly remediable by in- 
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junction ; for not only are they continuing wrongs to 
proprietary rights, but damages never could properly 
compensate the persons whose rights are invaded. 

(10) On the other hand, it used to be held that 
there is no injunction to restrain the publication of 
a personal libel {Gee v. Pritchard, 2 Swam. 402 ; 
dark V. Freeman^ 11 Bea. 112), for it does not con- 
cern property, and property was held to be the sub- 
ject-matter of the jurisdiction ; and probably it is 
still true "that, as a general rule, the court only 
interferes where there is some question as to pro- 
perty. I do not think that the interference of the 
court is absolutely confined to that now ; there may 
be cases in which the court would interfere even when 
personal status is the only thing in question" (per 
Jessel, M. B.., Aslatt v. Corp. of Southampton, 16 
Ch. D. 148; Judic. Act, 1873, s. 25, subs. 8). And 
where personal stattis was the chief question involved 
(the status of an alderman of a borough), the fact that 
the corporation possessed property, the management 
of which was vested in the mayor, aldermen, and 
burgesses, was held sufficient to give the court juris- 
diction {Aslatt V. Corp, of Southampton, sup.). And 
so where a libel refers to property, an injunction will 
be granted ; as, for instance, where it is injurious to 
the plaintiff's trade {Thomas v. Williams, 14 Ch. D. 
864, and Thorky^s Cattle Food Co. v. Massam, ib. 764 ; 
Hermann Loog v. Bean, 26 Ch. D. 306 ; Hayward v. 
Hay ward, 34 Ch. D. 198; and Liverpool, 8fc, Asso- 
ciation v. Smith, 37 Ch. D. 170). 

(11) The courts have held that the writer of 
private letters has such a qualified property in them 
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as will entitle him to an injunction to restrain their 
publicq^tion by the party written to, or his assignees 
(Drew. Inj. 208 ; Pope v. Curl, 2 At. 342). And 
the party written to has such a qualified right of 
property in them as will entitle him, or his per- 
sonal representatives, to restrain their publication by 
a stranger, unless such right is displaced by some 
personal equity, or by grounds of public policy 
(Drew. Inj. 309 ; Granard v. Dunlin, 1 B. Sf Beat. 
207; PerciralY. Phipps, 2 V. 8f B. 19). 



Art. 36. — Threatened Injury, 

The court will not in general interfere 
until an actual tort has been committed ; but 
it may, by virtue of its jurisdiction to restrain 
acts which when completed will result in a 
ground of action, interfere before any actual 
tort has been committed, where it is satisfied 
that the act complained of will inevitably 
result in a nuisance or trespass (Kerr, Inj. 
339). 

So where a man threatens, or begins to do, or 
insists upon his right to do, certain acts, the court 
will interfere before any actual damage or infringe- 
ment of any right has actually taken place, if the 
circumstances are such as to enable it to form an 
opinion as to the illegality of the acts complained of 
and the irreparable injury which will ensue {Palmer 
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V. Paul, 2 L. J.y Ch. 154; Elliott v. N. E. R. Co., 
10 H. L. Cos. 333). But if the injury is only pro- 
blematical, according as other circumstances may or 
may not arise, or if there is no pressing need for an 
injunction, the court will not. grant it until a tort has 
actually been committed (Kerr, Inj. 339). 



Art. 37. — Public Convenience does not justify the 

continuance of a Tort. 

It is no ground for refusing an injunction 
that it will, if granted, do an injury to the 
public. Even where parliament has autho- 
rized a public body to carry out a public 
work, that does not authorize the body to 
carry it out in such manner or place as will 
cause a nuisance, if it can he carried out 
otherwise (see Truman v. L. B. 6f S, C. R. Co.^ 
11 App. Cos. 45). 

Thus, in the case of The Attorney-General v. Bir- 
minghum Corporation (4 JST. 8f J, 528), where the 
defendants had poured their sewage into a river, and 
so rendered its water unfit for drinking and incapable 
of supporting fish, it was held that the legislature 
not having given them express powers to send their 
sewage into the river, their claim to do so, on the 
ground that the population of Birmingham would 
be injured if they were restrained from carrying on 
their operations, was imtenable (see also Spokes v. The 
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Banbury Board of Healthy L. B,y 1 Sq. 42 ; Ooldsmid 
V. Tunbridge Wells Improvement Coms.y mp.; and Hill 
V. ilfc^. Asylums Boards 6 -4/^. Clw, 193). The same 
rule is observed in the United States ( Weirds Appeal^ 
74 Penn. St. Rep. 230, and Meigs v. Lester^ 23 New 
Jersey Eq. 199). 



Art. 38. — Mandatoi*y Injunctions. 

Where an injunction is asked, not merely 
prohibiting an act, but ordering some act to 
be done, it in general requires a stronger case 
to be made out than virhere a mere prohibi- 
tion is asked for, especially where the injunc- 
tion is interlocutory {Deere v. Guestj 1 M.Sf C. 
516 ; Durrell v. Pritchard, L. i?., 1 Ch. 250 ; 
Clarh V. Clark, L. R:, 1 Ch. 16). 

(1) Thus, where a man has actually built a house 
which interferes with his neighbour's ancient lights, 
the court will not order him to take it down, except 
in cases in which extreme, or at all events very 
serious, damage woidd ensue if its interference were 
withheld. For in such case the injury to the defen- 
dant by the removal of his building would generally 
be out of all comparison to the injury to the plaintiff, 
and that is a consideration which ought to have great 
weight (see Nat. Prov. Plate Glass Co. v. Prudential 
Ass. Co., 6 Ch. D. 761). 

(2) And so where an injunction was asked, order- 
ing the defendants to pidl down some new buildings, 
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on two grounds, namely, 1st, that a right of way- 
was obstructed by the new buildings ; and, 2ndly, 
that the new buildings obstructed the light and air ; 
it was held that no injunction ought to be granted, 
because, as was said by the Lord Justice Turner, "as 
to none of these grounds does it seem to me that 
there is any such extreme or serious damage as 
could justify the mandatory injunction which is 
asked. As to the first ground, the right of way is 
not wholly stopped. The question is one merely of 
the comparative convenience of the right of way as it 
formerly existed, and as it now exists. As to the 
second ground, I think that the diminution of light 
and air to the plaintiff's houses is not such as would 
warrant us in granting the relief which is asked " 
{DurrellY. Pritchard, sup.). 



Art. 39. — Delat/ in seeking Relief, 

A person who has not shown due diligence 
in applying to the court for relief, will, in 
general, be debarred from obtaining an in- 
terlocutory injunction ; but he will not be 
thereby debarred from obtaining an injunc- 
tion at the hearing of the cause, unless his 
delay has been of such long duration as 
wholly to have deprived him of the right 
which he originally had (per Lord Langdale, 
in Gordon v. Cheltenham R, Co.^ 5 B. 233). 
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CHAPTER IX. 

The Efi^.ct of thb Death or Bankruptcy of 

EITHER Party. 



Art. 40. — Death generally destroys the Right of 

Action. 

(1) As a general rule, the right to sue, and 
the liability to be sued for torts, ceases with 
the life of either party. 

(2) This rule does not apply where the 
tort consists of : — 

(a) The appropriation by the defendant of 

property, or the proceeds or value 
of property, belonging to the plain- 
tiff {Phillips V. Hamfray^ 24 Ch. D. 
439); or 

(b) An injury to real or personal property 

committed hy the deceased within six 
calendar months of his death (3 & 
4 Will. 4, c. 42, s. 2 ; see Kirk v. 
Todd, 21 Ch.D. 484) (a); or 

(a) Must be brought within six months of constitution of 
a personal representative. 

U. I 
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(c) An injury to real property of the 

deceased^ committed within six 
calendar months of his death 
{lb.){b)', or 

(d) An injury to goods and chattels of the 

deceased (4 Edw. 3, c. 7 ; 25 Edw, 
3, c. 5); or 

(e) An injury causing the death of the 

deceased, if he or she leaves a wife, 
husband, parent, or child (9 & 10 
Vict. c. 93, s. 1)(4 

The rule is usually expressed in the form of a 
Liatin maxim, " actio jyersonalis moinhir cum persmvdy 
Thus, if one is assaulted or libelled, or assaults or 
libels another, and dies ; in the one case the assaulter 
or libeller is acquitted, and in the other the assaulted 
or libelled party is left without any remedy, however 
severely he may have been injured. It would seem 
that this state of the law might, without disadvantage, 
be reconsidered by the Legislature. 

It may be observed that under paragraph (b), 
where an action is actually pending if the defendant 
dies pendente lite^ the action dies with him, unless 
the tort was committed within the six months 
immediately preceding his death {Kirk v. Todd^ 
ubi supra). 

{b) Must be brought within twelve months of death. 

(c) As to this Act, commonly caUed Lord CampbeU's Act, 
'Vide infra f under the Chapter on Negligence. Strictly, such 
actions are not survivals of a cause of action belonging to the 
deceased, but are remedies for a statutory tort of a very 
special nature. 
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Art. 41. — Mffict of Bankruptcy. 

(1) The right of action belonging to one 
who becomes bankrupt, is not afPected by 
his bankruptcy, unless it causes actual loss to 
his estate, in which case the right passes to 
his trustee (see Wright v. Fairfield^ ^ B.Sf Ad. 
727; Beckham v. Drake ^ 2 IT. L. C. 577; 
Brewer v. Dew^ \\ M. Sf W. 625 ; Hodgson 
V. Sidney J L. R.^ 1 Ex. 313 ; Ex parte VinCy 8 
Cfh. D. 364). 

(2) A right of action for tort against one 
who becomes bankrupt, is not destroyed by 
the bankruptcy, nor can the plaintiff prove 
in the bankruptcy for compensation (46 & 
47 Vict. c. 52, s. 30, sub-s. 2, and s. 37; 
Watson Y. Holliday, 20 Ch. D. 780 ; 52 L. J., 
Ch. 543). 

(1) Thus a bankrupt may, even during the con- 
tinuance of the bankruptcy, sue another for hbel or 
assault, or for seduction {Beckham v. Drake, supra) ; 
and may, it is conceived, keep any damages which he 
may recover for his own use and benefit {Ex parte 
Vine, supra). 

(2) And so where the tort, although one in respect 
of property, does not cause any actual damage to it, 
but merely interferes with the plaintifE's abstract 
right, the right of action remains in him and does 
not pass to the trustee {Brewer v. JDew, supra). 

i2 
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(3) But where a tort in respect of property causes 
actual dai^age, so as to inflict loss on the bankrupt's 
creditors, the right of action passes to the trustee, 
and the bankrupt loses the right of suing for the 
abstract tort to his right (Bretcer v. Detv^ mipra ; and 
Hodgson v. Sidney^ supra) ^ unless there were two 
distinct causes of action {lb,). 



PAET 11. 

RULES EELATING TO PARTICULAR TORTS. 
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CHAPTER I. 

Torts founded on Malicb((7). 

Sect. I. 
OF LIBEL AND SLANDER. 



Akt. 42. — Definitions of Libel and Slander. 

(1) Libel is a false, defamatory and mali- 
cious writing, picture, or the like, tending to 
injure the reputation of another. 

(2) Slander is a false, defamatory and 
malicious verbal statement tending to injure 
the reputation of another. 

(3) A libel is of itself an infringement of 
a right, and no actual damage need be 
proved in order to sustain an action. Slan- 
der, on the other hand, is not of itself an 
infringement of a right, unless damage en- 
sues, either actually or presumptively. 

Analysis of libel and slander. — It will be perceived 
that in order to found an action, whether for libel 
or slander, four distinct factors must be present. 
(1) The imputation conveyed by the writing, picture 
or words must be false, for truth is a good defence to 
an action, or, in technical language, is a justification 

(a) Malice is the conscious violation of law to the prejudice 
of another. 
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{Watkin v. Hall, L. JK., 3 Q. B. 400; Oourley v. 
Pltmsollf L. JR.j 8 C. P. 362 ; Lehman v. Latimer y 
3 Ex. D. 352). (2) The imputation must be de- 
famatory. (3) The imputation must have been 
published. • (4) The imputation must have been 
either expressly or impliedly malicious. And in 
the ease of slandei^ but not of libel, a fifth factor 
must exist, viz., actual damage must be proved, 
unless it can be implied from the nature of the 
defamatory words. In the succeeding articles, ques- 
tions which occur as to the nature of defamatory 
imputations, publication, and malice, and, in the case 
of slander, the nature of the resulting damage, will 
be more fully elucidated. It suffices, at this poiiit, 
to say that if any one of the first four factors above 
enumerated in case of libel, or of the whole five in 
case of slander, is absent, no tort has been com- 
mitted. 



Art. 43. — What is Defamatory. 

(1) Defamatory words or pictures are such 
as impute conduct or qualities tending to 
disparage or degrade the plaintiff {Digby v. 
Thompson^ 4: B. Sf A. S2\)] or to expose him 
to contempt, ridicule, or public hatred, or to 
prejudice his private character or credit 
{Gray v. Gray^ 34: L. J.^ C. P. 45); or to 
cause him to be feared or avoided (larison v^ 
Stuart, 1 T. B. 748; Walker v. Brogden, 19 
C. B., N. S. 165). 
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(2) A statement disparaging in intention, 
and so understood by the person to whom it 
was published, is none the less actionable 
because, if taken literally, it would not be 
defamatory. 

niustratioiis of directly defiunatory words. — 

(1) Thus, describing another as an infernal villain 
is a disparaging statement sufficient to sustain an 
action {Bell v. Stonc^ 1 B. 8f P. 331) ; and so is an 
imputation of insanity [Morgan v. Lingen^ 8 L. T., 
If, S. 800) ; or insolvency, or impecuniousness {Met,. 
Saloon Omnibus Co, v. Hawkins^ 28 L, J,^ Ex, 201 ; 
Eaton V. JohnSy 1 Dowl.y N, 8, 612) ; or of gross 
misconduct {Clement v. Chivis, 9 B, Sf C, 176) ; or 
of cheating at dice {Greville v. Chapman ^ 5 Q, B, 
744) ; or of ingratitude {Cox v. Leey Z. iZ., 4 Ex.. 
284). 

(2) So, reflections on the professional and com- 
mercial conduct of another are defamatory; as, for 
instance, to say of a physician that he is a quack ; 
and even to advertise pills as prepared by him (con- 
trary to the fact) would probably be a libel {Clark v. 
Freeman y 11 Bear, 117). So, also, calling a news-^ 
paper proprietor " a libellous journalist " is defama- 
, tory (Wakeley v. Cooke^ 4 Ex, 518). 

Illustrations of indirectly deflaiiiatory words. ^(3) A' 
statement may be none the less defamatory because 
it is in the form of an ironical compliment. Thus, if 
one said of another that he was so valuable a citizen: 
that the government had sent him to Austraha for a 
considerable period, at the public expense, meaning 
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thereby, and being understood to mean, that he had 
been transported, that would clearly be def amatoiy. 

(4) So, agaln^ there may be facts known to the 
person publishing the Ubel or slander, and the person 
to whom it is published, which make an apparently 
innocent statement bear a secondary, and decidedly 
defamatory, construction. For instance, a statement 
that the speaker saw the plaintiff at Portland some 
years since, is primarily innocent enough ; but if the 
siuTounding circumstances were such as to convey to 
the person to whom the words were addressed the 
insinuation that the speaker had seen the plaintiff 
working at Portland as a convict, the mere absence 
of a direct statement to that effect would not be 
sufficient to excuse the speaker. It must, however, 
be borne in mind that where a secondary meaning 
is to be imputed, it is necessary that the facts should 
be known both to the person who makes the state- 
ment and to the persons to whom it is published ; 
because, if facts are known to the latter from which 
they might reasonably suppose that the document is 
defamatory, but those facts are not known to the 
person who wrote it, if he were held liable he would 
be made liable for doing that which he could have 
no reason to suppose would injure anybody, the 
language used being such as in its ordinary sense 
would not be defamatory of anybody. Again, if 
there are facts known to the person who makes the 
statement, which, if known to the persons to whom 
it is made, might reasonably lead them to suppose 
that it was used in an ironical sense, yet, if those 
facts are not known to the persons to whom it is 
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made, that which is stated, although stated inadver- 
tently or maliciouslj, could produce no effect upon 
their minds. Though the act might he negligent or 
wrongful on the part of the person maMng the state- 
ment, the person who received it would have no 
reasonable ground for understanding it in any evil 
sense {Capital 8f Counties Bank v. Henty^ 5 C P. 2>. 
615). 



•Art. 44. — Publication. 

The making known, knowingly or negK- 
gently, of a libel or slander to any person 
other than the object ofity is publication in its 
legal sense. 

(1) "Though, in common parlance, that word 
[publication] may be confined to making the contents 
known to the public, yet its meaning is not so limited 
in law. The making of it known to an individual 
is indisputably, in law, a publishing" {Rex v. Burdett, 
4 B. 8f Aid. 143). Publication, therefore, being a 
question of law, it is for the jury to find whether the 
facts, by which it is endeavoured to prove publication, 
are true ; but for the court to decide whether those 

« 

facts constitute a publication in point of law {Street 
V. Licensed Victuallers^ Society ^ 22 W. JR. 553 ; Hent v. 
JFall, 2 C. P. D. 146). 

(2) Telegrams and post cards. — If the libel be con- 
tained in a telegram, or be indicted on a post card, 
that is publication, even though they be addressed to 
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the party libelled, because the telegram must be read 
by the tranBmitting and receiving officials, and the 
post card will in all probability be read by some 
person in the course of transmission {Bobinson y. 
JoneSy 4 L, JR. Ir. 391 ; Williamson v. Freer^ L. R. 9 
a p. 393). 

(3) Newsvendors. — But the vendor of a newspaper 
in the ordinary course, though he iaprimd facie liable 
for a libel contained in it, is excused if he can prove 
that he did not know that it contained a libel ; that 
his ignorance was not due to any negligence on his 
own part ; and that he did not know, and had no 
ground for supposing, that the newspaper was likely 
to contain libellous matter {Emmens v. Pottlp, 16 
Q. B. D. 354). If he proves these facts, he will not 
be deemed to have published it. 



Art 45. — Malice and Privileged Communications, 

(1) Where the words or picture are defama- 
tory, malice is generally implied; and the 
existence of express malice, that is to say, a 
conscious violation of the law to the prej udice 
of another {per Campbell, C. J., Ferguson v. 
Earl of Kinnoull^ 9 CL if F. 321), is only a 
matter for inquiry, when the words com- 
plained of were spoken on a justifiable occa- 
sion (Watkin v. ffally X. R., 3 Q. B, 396; 
Speill V. Maule^ L. R.^ S Ex. 232), or where 
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the defamation consisteii in falsely impeach- 
ing a man's right to property, — a form of 
defamation commonly known as ^^ slander of 
title" (TTr^ v. Weld, L. B., 4: Q. B. 730). 

(2) Where a communication is made upon 
any subject-matter in which the party com- 
municating has an interest, or in reference 
to which he has a duty, either public or 
private, legal, moral, or social, such com- 
munication, if made to a person having a 
corresponding interest or duty, rebuts the 
inference of malice (in some cases absolutely, 
and in others only prima facie), and is privi- 
leged [Laughton v. Bishop of Sodor and Man, 
L. B.,4: F. C. 495 ; DawJcins v. Lord JPaulet, 
L.B.,5 Q.B. 94). 

(3) Where the occasion is only prima facie, 
and not absolutely, privileged, the plaintiff 
may rebut the inference of privilege by prov- 
ing a malicious motive, such as anger or in- 
difference to the truth. But if the defendant 
made the statements believing them to be 
true, he will not lose the protection arising 
from the privileged occasion, although he 
had no reasonable ground for his belief 
(Clark V. Molyneux, 3 Q. B. D. 237). 

(4) The question whether a communication 
is privileged is for the judge, and that of 
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express malice for the jury (Cooky. Wildes , 
6 RSf B. 328). 

(1) Parliamentary proceedings. — Speeches in par- 
liament are ahsolutely and irrehuttably privileged 
{Stockdak V. Hansard^ Q A,^ E,l\ Dillon v. Balfour, 
20 i. 22. Ir, 601) ; and a faithful report in a public 
newspaper, of a debate of either house of Parliament, 
containing matter disparaging to the character of an 
individual which had been spoken in the course of 
the debate, is not actionable at the suit of the person 
whose character has been called in question ( Wason 
V. Walter, L. 22., 4 Q. B. 73. See also 51 & 52 
Vict. c. 64, s. 4). Statements of witnesses before 
Parliamentary Committees are also privileged (Goffen 
V. Donnelly, 6 Q. B. D. 307). 

(2) Judicial proceedings.— -Statements of a judge 
acting judicially, whether relevant or not, are abso- 
lutely privileged (Scott v. Stamfield, L. JR., 3 Ex. 
220) ; and so are those of counsel, however irrelevant 
and however malicious (Munster v. Lamb, 11 Q, B. D, 
588). Solicitors acting as advocates have a like 
privilege {ib., and Mackay v. Ford, 29 L. J., Esc. 404). 
Statements of witnesses can never be the subject of an 
action [Seaman v. Netherclift, 2 C. P. D. 53) ; and a 
military man giving evidence before a military court 
of inquiry, which has not power to administer an 
oath, is entitled to the same protection as that 
enjoyed by a witness under examination in a court 
of justice {Dawkina v. Rokeby, L. R., 7 S. L. 744 ; 
23 TF. 22. 931). If the evidence is false, the remedy 
is by indictment {Henderson v. Broomkead, 28 L. J., 
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Ex. 860). Fair and aocurate reports of trials (unless 
obscene or demoralizing) published in a newspaper 
contemporaneously with the proceedings are privi- 
leged (51 & 52 Vict. c. 64, s. 3). And a similar 
report published by a private person would also seem 
to he prima facie privileged in the absence of express 
malice. On the other hand, dicta of Lord Halsbury 
and Lord Bramwell in the recent case of Macdougall 
V. Knight ( W. N. 1889, 76), lay it down that a report 
of the judge^s summing up, or judgment only, is not 
(apparently eYen primd facie) a fair report of a trial, 
and is only privileged if, in point of fact, the simi- 
ming up or judgment gave reasonable opportunity to 
the reader to form a correct conclusion. 

(3) Bona fide complaint. — ^A complaint addressed 
to an authority having power to dismiss the party 
complained of is prinid facie privileged ; but aliter if 
expressly malicious {Proctor v. Webster^ 16 Q. B, D, 
112). 

(4) Eeports of meetings, and publication of public 
notices, &c. — ^By section 4 of "The Law of Libel 
Amendment Act, 1888," it was enacted that a fair 
and accurate report published in any newspaper of the 
proceedings of a public meeting, or (except where 
neither the public nor any newspaper reporter is 
admitted) of any meeting of a vestry, town council, 
school board, board of guardians, board or local 
authority, or any committee appointed by any of the 
above-mentioned bodies, or of any meeting of any 
commissioners, select committees of either House of 
Parliament, justices of the peace in quarter sessions 
assembled for administrative or deliberative purposes. 
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and the publication at the reqmst of any government 
office or department, officer of state, commissioner of 
police or chief constable, of any notice or report 
issued by them for the information of the public, 
shall be privileged, unless it shall be proved that 
such report or publication was published or made 
maliciously. But the protection intended to be 
afforded by that section is not available if the defen- 
dant has refused to insert in the newspaper in which 
the matter complained of appeared, a reasonable 
explanation or contradiction by, or on behalf of, the 
plaintiff. 

(5) Confidential advice. — So advice given, in confi- 
dence, at the request of another, and for his protec- 
tion, is privileged ; and it seems that the presence of 
a third party makes no difference {Taylor v. Hawkins, 
16 Q. B. 308; Clark v. Molyneuxy sup,; Manby v. 
Witt, 26 L. J., C. P. 294 ; 18 (7. B. 544 ; Lawless v. 
Anglo-Egyptian Co,, L, JR., 4 Q. B, 262 ; Jones v, 
Thomas, 34 W. JR. 104) ; but it seems doubtful 
whether a voluntary statement is equally privileged 
(see Coxhead v. Richards, 15 Z. J,, C. P. 278 ; and 
Fryer v. Kinnersky, 33 L. J., C, P. 96 ; but see 
Davis V. Snead, L. JR., 5 Q. B. 608). 

Thus the character of a servant given to a person 
requesting it, is privileged {Gardiner v. Slade, 18 
L. J., Q. B. 313) ; and so, also, is the character of a 
person who states that she is a fit recipient of charity, 
given to, and at the request of, a person willing to 
bestow such charity, by the secretary of the Charity 
Organization Society {Waller v. JLoch, 7 Q. B. D. 
619). 
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The character of a candidate for an office, given 
to one of his canvassers, was held to be privileged 
{Cowles V. PottSy 34 L. J.y Q. B. 247). And it has 
been held by the Supreme Court of New Zealand 
that defamatory words bond fide spoken of a mayor 
at a towns meeting convened for the purpose of con- 
sidering municipal business, but at which there were 
other persons present besides ratepayers, were privi- 
leged {Hodges v. OlasSj 1 Olliviet* Bell Sf Fitzgemlda^ 
\Netc Zealand) 8. C. Reps. 66). 

But imputations circulated freely against another 
in order to injure him in his calling, however boiiA 
Jide made, are not privileged. Thus a clergyman is 
not privileged in slandering a schoolmaster about to 
etart a school in his parish {Gilpin v. Fowler ^ 9 Fx. 
615). 

The unnecessary transmission by a post office tele- 
gram of libellous matter, which would have been 
privileged if sent by letter, avoids the privilege 
{Willimnsan v. Freer, L. E., 9 0. P. 393). But, on 
the other hand, it has been held that where by the 
defendant's negligence a privileged communication, 
intended to be made to A., was in fact placed in an 
envelope directed to B., whereby the defamatory 
matter was published to B., yet the defendant was 
not liable, there being no malice {Tompson v. Dashwoody 
11 Q. B. D. 43). 

(6) Criticism. — Lastly : Fair and just criticisms of 
literary publications and works of art are privileged, 
provided the private character of the author or artist 
be not attacked {Thomson v. Shackell, M. 8[ M.l^l\ 

V. K 
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Latimer v. Western Morning News^ 25 i. T. 44 ; 
Henwood v. Hatrison^ L* R.^7 (7. P. 606). 

Tradesmen's advertisements are within the mean- 
ing of literary publications {Paris v. Levyy 30 L. J,y 

a p. 1). 

So, too, fair criticism is allowed upon the publio 
life of public men, or men filling public offices ; such 
as the conduct of public worship by clergymen 
{Kelley v. Tinling^ L. B.^ 1 Q, B. 699) : provided 
such criticism does not touch upon their private lives 
{Gathercole V. Miall, 15 M. ^ JF. 319; Odger v. 
Mortimer, 28 L. T. 472). But although the ac- 
knowledged or proved public acts of public men may 
be lawfully criticised, there is no privilege f ot pub- 
lishing false and defamatory statements of fact^ 
unless, of course, they are published in the course of 
parliamentary or judicial proceedings {Davis v* Skcp" 
stone, 11 App, Cas. 187). 

And in the United States it has been laid down^ 
that while a citizen has the right to criticise the 
official eonduct of a public man with satire and 
ridicule, he cannot in such criticism attack his private 
character {Hamilton v. Bno, 10 iV". Y. Weekly/ Big. 
403). 

So the fair criticism on a matter of public and 
national importance {Henwood v. HanHson, L. B,, 7 
C. P. 606), or on the conduct of persons at a publio 
meeting {Davis v. Duncan, L, B,, 9 (7. P, 396), is 
privileged. 
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Art. 46. — Actual Damage essential to Action for 

Slander, 

(1) Actual damage being essential to an 
action for oral defamation, it is generally- 
necessary to prove it ; and in that case the 
loss complained of must be such as might fairly 
and reasonably have been anticipated from 
the slander {Lynch v. Knight^ 9 H. L. (7. 517). 

(2) But damage will be presumed where 
the slander imputes an indictable offence 
{Webb V. Beavauy 11 Q. B. D. 609), unfitness 
for society {Bhodworth v. Gray^ 7 M. Sf G. 
334), or misconduct in, or want of some 
necessary qualification for, the plaintiff's 
office or trade {Foulger v. New comb ^ L. R.^2 
Ex. 327). 

Damage must be natural, but not necessarily legal, 
consequence of slander. — ^It was at one time considered 
that the special damage must be the legal and natural 
consequence of the words spoken, and consequently, 
that it was not sufficient to sustain an action of slander 
to prove a mere wrongful act of a third party induced 
by the slander, such as that he had dismissed the 
plaintiff from his employment, before the end of the 
term for which they had contracted ( Vicars v. WilcockSy 
2 8m. L, C. 534). However, that view of the law can 
no longer be considered accurate, having been dis- 
sented from in several cases, particularly in Lumley 
V. Gye (2 E, ^ B. 216), and Lynch v. Knight (sup,). 

k2 
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In the latter ease Lord Wensleydale said: — "To 
make the words actionable by reason of special 
damage, the consequence must be such as, taking 
human nature as it is, with its infirmities, and having 
regard to the relationship of the parties concerned, 
might fairly and reasonably have been anticipated 
and feared would follow from the speaking of the 
words, not what would reasonably follow, as we 

might think ought to follow In the case of 

Vicars v. Wikocks, I must say that the rules laid 
down by Lord Ellenborough are too restrictive. I 
cannot agree that the special damage must be the 
natural and legal consequence of the words, if true. 
Lord Ellenborough puts an absurd case, that a 
plaintiff could recover damages for being thrown 
into a horse-pond as a consequence of words 
spoken ; but, I own, I can conceive that, when the 
public mind was greatly excited on the subject of 
some base and disgraceful crime, an accusation of it 
to an assembled mob might, under particular circum- 
stances, very naturally produce that result, and a 
compensation might be given for an act occurring 
as a consequence of an accusation of that crime." 

(1) Examples of actual damage. — ^Words were 
spoken imputing unchastity to a woman, and by 
reason thereof she was excluded from a private 
society and congregation of a sect of Protestant 
Dissenters, of which she had been a member, and 
was prevented from obtaining a certificate, without 
which she could not become a member of any other 
society of the same nature : Held, that such a residt 
was not such special damage as would render the 
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words actionable {Roberts v. Roberts^ 33 Z. e/"., Q. 
jB. 249 ; and see Chamberlain v. Bot/d, 11 Q. jB. D. 

407). 

(2) Action by husband and wife for slander, im- 
puting incontinenoy to the wife, alleging that by 
reason thereof the wife became ill and unable to 
attend to her necessary affairs and business, and that 
the husband was put to expense in endeavouring to 
cure her: Held, that the declaration showed no 
cause of action {Allsapp v. Alhopp^ 5 Hurls. 8f Noi^i. 
534). 

(3) Where the wife, in consequence of words im- 
puting want of chastity to her, ceased to receive the 
hospitality of divers friends, and especially of her 
husband, it was held that such a loss was the reason- 
able and natural consequence of such slander {Davies 
V. Sohmoriy L. R., 7 Q. B. 112; 41 L. /., Q. B. 10). 
It is, however, difficult, on grounds of common sense, 
to distinguish such damage from the damage referred 
to in examples 1 and 2. 

(4) An action brought by a trader, alleging that 
defendant falsely and maliciously spoke and pub- 
lished of his wife, who assisted him in his business, 
certain words accusing her of having committed 
adultery upon the premises where he resided and 
carried on his business, whereby he was injured in 
his business, and certaiQ specified and other persons 
who had previously dealt with him, ceased to do so, 
is maintainable on the ground that the injury to his 
busiQess is the natural consequence of the words 
spoken: held, also, that the special damage might 
be proved by general evidence of the falling off of 
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his business, without showing who the persons wer6 
who had ceased to deal with him, or that they were 
the persons to whom the statements were^ made 
{Riding v. Smith, 1 Ex. Div. 91 ; 24 W. R. 487). 
• There is a custom in the City of London Courts 
enabling a woman whose chastity had been slandered, 
to maintain an action, though she can prove no special 
damage. 

(5) Examples of damage implied from imputation 
of crime. — Thus the words, " You are a rogue, and I 
will prove you a rogue, for you forged my name,'* 
are actionable {Jones v. Heme, 2 Wik. 89). And it 
is immaterial that the charge was made at a time 
when it could not cause any criminal proceedings to 
be instituted. Thus the words " You are guilty " 
[iunuendo of the murder of D.] are, after the verdict 
of not guilty, a sufficient charge of murder to support 
an action {Peake v. Oldham, W. BL 960). But if 
words charging a crime are accompanied by an 
express allusion to a transaction which merely 
amounts to a civil injury, as breach of trust or eon- 
tract, they are not actionable (per EUenborough in 
Thompson v. Barnard, 1 Camp, 48 ; and per Kenyon, 
Christie v. Cowell, Peake, 4). 

(6) The allegation, too, must be a direct charge of 
indictable crime {Lemon v. Simmons, 57 L. J,, Q, B, 
260). Thus saying of another that he had forsworn 
himself is not actionable, without showing that the 
words had reference to some judicial inquiry {Holt v. 
Schokfield, 6 T, B. 691). So where a declaration 
alleged that the defendant called the plaintiff a 
" welcher (meaning a person who dishonestly appro- 
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priates and embezzles money deposited with him) " ; 
and the evidence showed that a **weleher" is a 
person who receives money which ha^ been deposited 
to abide the event of a race, and who has a pre- 
determined intention to keep the money for himself, 
it was held that, as the word did not necessarily 
impute the offence of embezzlement, it did not imply 
an indictable offence, and so was not actionable 
{Blackman v. Bt*yant, 27 L, T. 491, Ex.). 

(7) Examples of damage implied from imputation of 
nnfitness for society. — Thus to allege the present pos- 
session of an infectious, or even a venereal, disease is 
actionable, but a charge of past infection is not ; for 
it shows no present unfitness for society (see Carslake 
V. Mappkdrumy 2 T. R, 473 ; Bloodicorth v. Grayj 
7 M, 8f O, 334). Yet, with curious inconsistency, 
our law gives no relief to a woman who is falsely 
accused of fornication, unless actual exclusion from 
general society be specifically proved (see page 132, 
mip.). 

(8) Examples of damage implied from imputation of 
unfitness for business. — ^Words imputing drunken- 
ness to a master mariner whilst in command of a 
ship at sea are actionable per se {Irwin v. Brandwood^ 
2E,^a 960 ; 33 i. J*., Ex. 257). 

(9) So where a clergyman is beneficed or holds 
some ecclesiastical office, a charge of incontinence 
is actionable ; but it is not so if he holds no ecclesi- 
astical office {Grallvcay v. Marshall, 23 L. J"., Ex. 78). 

(10) The American courts have held that to say 
of a magistrate " he is a damned fool of a justice," 
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is actionable ^^r se {Spiering v. Andrea, 18 Am. Laic 
Reg. {N. 8.) 186, 188, n.). 

(11) So to say of a surgeon "he is a bad character; 
none of the men here will meet him," is- actionable 
{Southee v. Denning, 17 L. J"., jEr. 151 ; 1 Eai. 196). 
Or of an attorney that " he deserves to be struck off 
the roU" (Phillips v. Jansen, 2 JEsp. 624). But it is 
not ground for an action to say " he has defrauded 
his creditors, and been horsewhipped o£E the course 
at Doncaster," because this has no reference to his 
profession (see also Jenner v. A^Beckett, L. jB., 7 
Q. B. 11 ; 41 L. /., Q. B. 14 ; and Miller v. Davids 
L, jB., 9 C. P. 118). But this seems a curious re- 
finement. 



Art. 47. — Repeating Libel or Slander. 

Whenever an action will lie for slander or 
libel, it is of no consequence that the de- 
fendant was not the originator, but merely a 
repeater, or printer and publisher of it ; and 
if the damage arise simply from the repeti- 
tion, the originator will not be liable (Par A"/«^ 
V. Scott ^ 1 Hurl. Sf Colt. 153 ; Watkin v. Hally 
L. R.y 3 Q. B. 396); except (1) where the 
originator had authorized the repetition 
{Kendillon v. Maltby, Car. 6f M. 402) ; and 
(2) where the words are spoken to a person 
under a moral duty or obligation to com- 
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niunicate them to a third person {Derry v. 
HandUy, 16 L. T., N. 8., 263). 

(1) In that case, Cockbum, C. J., observes, "Where 
an actual duty is cast upon the person to whom the 
slander is uttered to communicate what he has heard 
to some third person, as when a communication is 
made to a husband, such as, if true, would render the 
person the subject of it unfit to associate with his 
wife and daughters, the slanderer cannot excuse 
himself by saying, * True, I told the husband, but I 
never intended that he should carry the matter to his 
wife.' In such case the communication is privileged, 
and an exception to the rule to which I have referred ; 
and the originator of the slander, and not the bearer 
of it, is responsible for the consequences." 

(2) But where A. slandered B. in C.'s hearing, 
and C, without authority, repeated the slander to D., 
per quod D. refused to trust B. : it was held that no 
action lay against A., the original utterer, as the 
damage was the result of C.'s unauthorized repetition 
and not of the original statement {Ward v. WeekSy 
4M.8fP. 808). 

(3) Printing slander. — So the printing and pub- 
hshing by a third party of oral slander (not per se 
actionable), renders the person who prints, or writes 
and publishes the slander, and all aiding or assisting 
him, liable to an action, although the originator, who 
merely spoke the slander, will not be liable {McGregor 
V. Thwaitesy S B. 8f C. 35). 

(4) Upon this principle the publisher, as well as 
the author of a libel, is liable ; and the former cannot 
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exonerate himself by naming the latter. For "of 
what use is it to aend the name of the author with a 
libel that is to pass into a part of the country where 
he is entirely unknown ? The name of the author 
of a statement will not inform those who do not 
know his character whether he is a person entitled to 
credit for veracity or not " (per Best, J., Cre^igny v. 
Wellesky, 5 Bing. 403). 



Art. 48. — Libek by Newspaper Proprietors, 

(1) In an action for libel against the pro- 
prietor or editor of any newspaper or other 
periodical, the defendant may plead that the 
libel was inserted without malice and without 
gross negligence; and that at the earliest 
subsequent opportunity he inserted in such 
or some other publication a full apology ; or, 
if such publication was published at intervals 
exceeding a month, that he offered to publish 
such apology in any paper the plaintiff might 
name. And upon filing such plea, the defen- 
dant may pay a sum into court by way of 
amends (6 &f 7 Vict c. 96, s. 2). See Hawkes- 
ley V. BradshawBy 5 Q. B. D. 22. 

(2) In any such action as aforesaid the 
defendant shall be at liberty to give in evi- 
dence, in mitigation of damages, that the 
plaintiff has abeady recovered or brought 
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actions for damages, or has received or agreed 
to receive compensation in respect of a Kbel or 
libels to the same purport or effect (51 ^ 62 
Vict. c. 64 s. 6) (a). 



Art. 49. — Limitation of Actions for Defamation. 

An action for slander must be commenced 
within two years next after the cause of 
action arose, and an action for libel within 
six years. 



Section 11. 

OF MALICIOUS PROSECUTION. 



Art. 50. — Definition. 

(1) Malicious prosecution consists in the 
malicious institution against another of un- 
successful criminal, or banki'uptcy, or liqui- 
dation proceedings, without reasonable or 
probable cause (see Churchill v. Siggers^ 3 EIL 



(a) As to tlie consolidation of several actions brought 
against different persons for tlie same libel, see 51 <fc 52 Vict. 
c. 64, 8. 6, 
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6f Bl. 937 ; Johnson v. JEmersony L. B.y 6 Ex. 
329 ; and Quartz Hilly Sfc. Co. v. EyrCy 1 1 
Q. B. D. 674). 

(2) Malicious prosecution causing actual 
damage to the party prosecuted is a tort, for 
which he may maintain an action. 

It will be seen from the above article, that in 
order to sustain an action for malicious prosecution, 
five factors must co-exist, viz. : — (1) a prosecution of 
the plaintifiE by the defendant ; (2) want of reason- 
able and probable cause for that prosecution ; 
(3) malice, express or implied; (4) the determina- 
tion of the prosecution in favour of the party prose- 
cuted ; and (5) loss or damage caused to^ that 
party by the prosecution. If any one of these five 
factors are absent, no action will lie. It is, therefore, 
desirable to examine each one of these elements in 
detail. 



Art. 51. — Prosecution by the Defendant, 

The prosecution must have been instituted 
by the defendant against the plaintiff, and 
not merely by the authorities on facts fur- 
nished by the defendant. 

Thus, if a person bond fide lays before a magistrate 
a state of facts, without making a specific charge of 
crime, and the magistrate erroneously treats the 
matter as a felony, when it is in reality only a civil 
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injuiy, and issues his warrant for the apprehension of 
the plaintiff, the defendant who has complained to 
the magistrate is not responsible for the mistake. 
For he has not instituted the prosecution, but the 
magistrate (Wyatt v. WUte^ 29 X. J^., Ex. 193; 
Cooper V. Booths 3 Esp. 144). 



Art. 52. — Want of Reasonable and Probable Came. 

(1) The onus of proving the absence of 
reasonable and probable cause for the prose- 
cution rests on the plaintiff (^Lister v. Perry- 
man^ L, E.J 4: H. L. 521 ; Ahrath v. N, E. R. 
Co., 11 App. Cos. 247). 

(2) The jury find the facts on which 
the question of reasonable and probable 
cause depends; but the judge determines 
whether those facts do constitute reasonable 
and probable cause. 

(3) No definite rule can be laid down for 
the exercise of the judge's judgment [Lister 
V. Perryman, L. R., 4: H. L. 521) ; but the de- 
fendants wiU be deemed to have had reason- 
able and probable cause for a prosecution 
where (a) they took reasonable care to in- 
form themselves of the true facts ; (b) they 
honestly, although erroneously, believed in 
their information ; and (c) that information, 
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if true, would have afforded a primd facie 
ease for the prosecution complained of (see 
Ahrath v. N. E. R. Co,^ uhi sup.). 

(1) In the case of Lister v. Ferryman {uhi sup,) y. 
Lord Chelmsford said : "There can be no doubt siace 
the case of Panton v. Williams (2 Q. B. 169), in 
which the question was solemnly decided in the 
Exchequer Chamber, that what is reasonable and 
probable cause in an action for malicious prosecution^ 
or for false imprisonment, is to be determined by the 
judge. In what other sense it is properly called a 
question of law, I am at a loss to understand. No 
definite rule can be laid down for the exercise of the 
judge's judgment. Each case must depend on its 
own circumstances, and the result is a conclusion 
drawn by each judge for himself, whether the facts 
found by the jury, in his opiuion, constitute a defence 
to the action. The verdict in cases of this descrip- 
tion, therefore, is only "nominally the verdict of a 
]ury. 

(2) In Broad v. Ham (5 Bing, N. C. 725), Tindal, 
C. J., said : " There must be a reasonable cause, such 
as would operate on the mind of a discreet man j 
there must be also a probable cause, such as would 
operate on the mind of a reasonable man; at all 
events, such as would operate on the inind of the 
party making the charge, otherwise there is no pro- 
bable cause for him." 

(3) A man who makes a criminal charge against 
another, cannot absolve himself from considering 
whether the charge is reasonable and probable, by 
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delegating that question to an agent, even although 
that agent be presumably more capable of judging. 
Thus, the opinion of counsel as to the propriety of 
instituting a prosecution, will not excuse the defen- 
dant if the charge was in fact unreasonable and 
improbable. For as Heath, J., said in Hewlett 
V. Cruchley (5 Taunt. 283), "it would be a most 
pernicious practice if we were to introduce the prin-» 
ciple that a man, by obtaining the opinion of counsel, 
by applying to a weak man, or an ignorant man, 
might shelter his malice in bringing an unfounded 
prosecution." 

(4) With regard to the amount of care which a 
prosecutor is bound to exercise before instituting a 
prosecution, it would seem that although he must 
not act upon mere tittle tattle or rumour, or even 
upon what one man has told his immediate informant, 
without himself interviewing the first-mentioned man, 
yet where his immediate informant is himself cog- 
nizant of other facts, which, if true, strongly confirm 
the hearsay evidence, that will be sufficient to justify 
the prosecutor in acting, without first going to the 
source of the hearsay {Lister v. Ferryman^ L. M,, 4 
JET. L, 521). But as circumstances are infinite in 
variety, it is quite impossible to lay down any guid- 
ing principle as to what steps a person ought reason- 
ably to take for informing himself of the truth before 
instituting a prosecution. 
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Art. 53. — Malice. 

(1) In an action of maKcious prosecution, 
malice is generally implied, upon proof of 
absence of reasonable and probable cause for 
instituting the prosecution complained of 
(Johnstone v. Sutton^ 1 T. B. 544). 

(2) A prosecution, though in the outset 
unmalicious, may become malicious, if the 
prosecutor, having acquired positive know- 
ledge of the innocence of the accused, pro- 
ceeds mah animo in the prosecution (Per 
Cockbum, C. J., Fitz John v. McKinder^ 30 
X. J,, C. P. 264). 

(3) And where a person has not instituted j 
but only adopts and continues proceedings, 
the same principle applies ( Weston v. Beemany 
27 X, J., Ex. 57). 

(1) Thus, where the defendant, at the time of the 
prosecution of the plaintiff, showed that he had a 
consciousness of the innocence of the accused, it was 
held evidence of malice (see Shrosbery v. Osmaston^ 
37 L. T. 792), 

(2) So, too, where one is assaulted justifiably, and 
institutes criminal proceedings for the assault; if 
in the opinion of the jury, he commenced such pro- 
ceedings, knowing that he was wrong and had no 
just cause of complaint, malice may be presumed 
{Hinton v. Heathei^, 14 M. ^ W. 131). 
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(3) So, too, it may be presumed, if it be shown 
that the defendant knew that the plaintiff against 
whom he had charged a theft, took the goods imder 
an erroneous belief that he had a legal right to do so 
[Huntley v. Simpsan, 27 L. J,, Ex. 134). 

(4) So, where the prosecutor of another says that 
he is prosecutiQg him in order to stop his mouth, it 
is evidence that he knew him to be innocent, and 
therefore that the prosecution was malicious {Heslop 
V. Chapman, per Maule, J., 23 L. e/l, Q. B. 49). 

(5) Whether malice may be implied in a corpora- 
tion, having regard to its want of individuality, is not 
free from doubt. In Edicards v. Mid. R. Co. (6 
Q. B. D. 287) , it was held by Fry, J., that a corporation 
was capable of malice. On the other hand, in Abrath 
V. N. E.R. Co. (11 App. Cas. 247), Lord Bramwell 
strongly supported the opposite view, but this was 
only a dictum, aad not necessary to the determination 
of the case ; and if a virtuous master is liable for the 
malice of his servant, it is difficult to see why an 
impersonal corporation should not be. 

(6) Where, through the defendant's perjury, the 
judge of the coimty court, believing the plaintiff to 
have perjured himself, committed him for trial, and 
bound over the. defendant to prosecute him, which 
he did, but unsuccessfully; it was held that the 
plaintiff had a good cause of action against the 
defendant ; because, although the defendant had not 
initiated the proceedings, yet he might have dis- 
charged his recognizance by appearing and telling 
the truth {Mtz John v. MacKinder, 30 L. J., C. P. 
264). 

U. L 
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Art. 54. — Failure of the Prosecution. 

It is necessary to show that the proceeding 
alleged to have been instituted maliciously, 
and without reasonable or probable cause, 
has terminated in favour of the plaintiff, if, 
from its nature, it be capable of such a ter- 
mination (Basib^ V. Matthews^ L. R.^2 C. P. 
684). 

This rule, which at first sight appears somewhat 
harsh, is founded on good sense, and appUes even 
where the result of the prosecution cannot he appealed 
{Baskhi V. Matthews^ uhi sup,). As Compton, J., said 
in Castnque v. Behrens^ 30 L. J.j Q. B. 168, " there is 
no douht on principle and on the authorities, that an 
action lies for maUoiously, and without reasonahle 
and prohahle cause, setting the law of this country 
in motion, to the damage of the plaintiff. . . • 
But in such an action it is essential to show that -the 
proceeding alleged to he instituted maliciously, and 
without prohable cause, has terminated in favour of 
the plaintiff, if from its nature it he capable of such 
termination. The reason seems to he that, if in the 
proceeding complained of, the decision was against the 
plaintiff, and was stUl unreversed, it would not he con- 
sistent with the principles on which law is administered 
for another court, not being a court of appeal, to hold 
that the decision was come to without reasonahle and 
probable cause." 
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Art. 56. — Damage. 

In order to support an action for malicious 
prosecution, it is necessary to show some 
damage resulting to the plaintiff from the 
prosecution complained of (Byne v. Moore^ 
5 Taunt 187). 

The damage need not necessarily be peeimiary. 
^' It may be either the damage to a man's fame, as if 
the matter he is accused of be scandalous, or where 
he has been put in danger to lose his life, or limb, or 
liberty ; or damage to his property, as where he is 
obliged to spend money in necessary charges to 
acquit himself of the crime of which he is accused" 
{Maj/m*s Treatise on Damages, p. 345). 

In this case, as in slander, the damages must be 
the reasonable and probable result of the malicious 
prosecution, and not too remote. 



N.B. — There are certain torts analogous to mali- 
cious prosecution which occmr too rarely to require 
notice in an elementary work of this kind. One of 
these is malicious arrest, which consists in wilfully 
putting the law in motion to effect the arrest of another 
undei* civil process without cause. Arrest imder civil 
process is, however, now so rarely possible that this 
form of tort may be almost deemed obsolete. Another 
wrong of the same nature is causing injmy to another 
by an abuse of legal procedure (see Grainger v. J7i7/, 
4 Bing, N. C. 212), This, again, is rarely brought 
before the courts, and the student who desires infor- 
mation regarding it is referred to larger works, 

l2 
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Section III. 

OF MAINTENANCE. 



Art. 56. — Definition. 

(1) Maintenance is a malicious assistance, 
by money or otherwise, proffered by a third 
person to either party to a suit, to enable 
him to prosecute or defend it. 

(2) Malice is implied on proof of officious 
assistance ; but it may be rebutted by show- 
ing (a) that the maintainer had a common 
interest in the action with the party main* 
tained ; or (b) that the maintainer was actu* 
ated by motives of charity; bond fide believing- 
that the person maintained was a poor man 
oppressed by a rich one. 

(1) Thus, in the well-known case of Bradlaugh v* 
Newdegate (11 Q. B. D, 1), the plaintiff, having sat 
and voted as a member of Parliament without having 
made and subscribed the oath, the defendant, who 
was also a member of Parliament, procured C. to sue 
the plaintiflE for the penalty imposed for so sitting 
and voting. C. was a person of insufficient means to 
pay the costs in the event of the action being un* 
successful : Held, that the defendant and C. had no 
common interest in the result of the action for th© 
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penalty, and that the conduct of the defendant in 
respect of such action amounted to maintenance, for 
which he was liable to be sued by the plaintiff. 

(2) But, on the other hand, as a general rule, there 
IS no doubt, that where there is a common interest 
l)elieved on reasonable grounds to exist, maintenance, 
under those circumstances, would be justifiable. The 
oldest authorities all lay down this qualification, and, 
l)y the instances they give, show the sort of interest 
which is intended. A master for a servant, or a 
servant for a master, an heir, a brother, a son-in-law, 
a brother-in-law, a fellow commoner defending rights 
of common, or a landlord defending his tenant in a 
suit for tithes (per Lord Coleridge, C. J., in Brad- 
faugh V. Netcdegate, 11 Q. B. D. 11). 

(3) And, again, in Plating Company v. FarquJiaraon 
(17 Ch, D. 49), it was held, that all persons engaged 
in the trade of plating, had such a common interest 
in impugning the validity of a patent granted to a 
person for nickel plating, that they were entitled to 
subscribe a fund for enabling the defendant, in an 
iietion brought by the patentee for infringement of 
his patent, to appeal against an adverse judgment. 

(4) And so where a rich man in the hoM fidcy but 
erroneous, belief that a poor man was being oppressed, 
advanced money to him for the purpose of main- 
taining an action against the oppressor, it was held 
that he was justified, notwithstanding that if he had 
made full inquiry, he would have ascertained that 
there was no reasonable or probable ground for the 
proceedings which he assisted {Harrk v. Brisco, 17 
Q, B. D. 504). It is on the authority of this case 
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that this form of tort is classed under torts founded on 
malioe (see also FincUyii v. Parker, 11 M. 8f W. 675 ; 
Hntley v. Eutley, L. jB., 8 Q. B. 112; and Met. Bank 
V. Poolet/y 10 App, Cas. 210). 



Section IV. 

OF SEDUCTION. 



Art. 57. — General Liability. ^^ 

Every person is liable to an action who 
wilfully does any of the following acts : — 

(1) Procures a servant to depart from the 

master's service during the stipulated 
period of service, or a child to depart 
from that service while it exists. 

(2) Harbours a servant, after wrongfully 

quitting the master. 

(3) Debauches such servant or child so as 

to incapacitate them from rendering 
such service {Lamley v. Gye^ 2 Ell. 6c 
Bl. 224: i Blake v. Lanyon, 2 T. R. 
221). 

Thus, if I employed (against the will of his master) 
an apprentice or servant before the expiration of his 
term of service, I should be liable, for by so doing I 
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shoitld be affording him the means of keeping out of 
his master's service. 

This class of tort most usually comes before the 
court imder the circumstances referred to in para- 
graph 3 of the above article, viz., where an action is 
brought (generally by an aggrieved parent) to recover 
damages from one who has seduced a daughter or 
female servant, from the paths of virtue, and conse- 
quently this section wiU be devoted to a consideration 
of that particular class of wrong. 



Art. 58. — Relation of Master and Servant essential. 

(1) The relation of master and servant 
must exist at the time of the seduction 
(Davies v. Williams^ 10 Q. B. 725); and it 
would appear also that the confinement, or 
illness, of the girl must have happened 
wHle she was in the plaintiff's service. 

(2) But a contract of service may be 
implied from the relation between the plain- 
tiff and the alleged servant; and where a 
daughter is seduced very slight services will 
suffice to raise this implication. 

(1) Thus, the plaintifi^s daughter was in service as 
a governess, and was seduced by the defendant whilst 
on a three-days' visit, with her employer's permission, 
to the plaintiff her widowed mother. During her 
visit she gave some assistance in household duties. 
At the time of her confinement she was in the service 
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of another employer, and afterwards returned home 
to her mother : Held, that there was no evidence of 
service at the time of the seduction. And also, by 
Kelly, C. B., and Martin and Bramwell, BE., that 
the action must also fail on the groimd that the con^ 
finenient did not take place whilst the daughter was 
in the plaintiff's service (Hedges v. Tagg^ L. -B., 7 Ex^ 
283). 

(2) In Long v. Keightley^ however (11 h\ Rep.^ 
C, L, 221, (7. P.), there was held to be a suflBicient 
loss of service under the following circumstances. 
The plaintiff's daughter, aged twenty-four years, was 
seduced in the house and service of the plaintiff. The 
day after, she left Ireland for America,, pursuant to 
a prior arrangement. Finding herself pregnant while 
in service there, she returned to her native country, 
and went to stay at her sister's house, where she was 
confined. Afterwards she returned to the house of 
her mother (the plaintiff). On the authority of 
Hedges v. Tagg^ it was argued, that inasmuch as the 
confinement did not take place while the daughter 
was in the service of her mother, the action must 
fail. But the court distinguished the two cases on 
the ground, that in Hedges v. Tagg the girl's con- 
finement happened when she was in the service of 
amther; while in the case in discussion she was con^ 
structively in the service of the plaintiff directly she 
returned to Ireland (and see Terry v. Hutchinson^ 
infra). 

(3) In Emm v. Walton {L. R., 2 C. P. 615), the 
daughter of the plaintiff (a publican), who lived with 
him and acted as his barmaid, but without any express 
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contract or wages, was induced by the defendant to 
leave her father's house : it was held, that the relation 
of master and servant might be implied from these 
circumstances, and that it matters not whether the 
service is at will or for a fixed period. 

(4) So such small services as milking, or even 
making tea, have been held sufficient {Bennett v. 
Aficott, 2 T. B. 166; Carr v. Clark, 2 Chit. B. 261). 

(6) Where the daughter lived at, and assisted in 
the duties of the house, from six in the evening until 
seven in the morning, and the rest of the day was 
employed elsewhere, it was held sufficient evidence 
of service {Bist v. Taux, 32 L, J., Q. B. 387). And 
where the daughter is a minora living with her father, 
service will be presumed {Harris v. Biitkr, 2M,8fW. 
542). 

(6) But where the daughter at the time of the 
seduction is acting as housekeeper to another person, 
the action will not lie {Dean v. Peel, 5 East, 45) ; not 
even when she partly supports her father {ManUy v. 
Field, 29 L. J,, C. P. 79). 

(7) The plaintiff's daughter, being under age, left 
his house and went into service. After nearly a 
month, the master dismissed her at a day's notice, 
and the next day, on her way home, the defendant 
seduced her. It was held, that as soon as the real 
service was put an end to by the master, whether 
rightfully or wrongfully, the girl intending to return 
home, the right of her father to her services revived, 
and there was, therefore, sufficient evidence of service 
to maintain an action for the seduction {Terry v. 
Hutchinson, L. B., 3 Q. B. 599). 
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(8) When the chfld is only absent from her father's 
house on a temporary visit, there is no termination of 
her services, providing she still continues, in point of 
fact, one of his own household {Griffiths v. Teetjen, 15 
a B. 344). 

Art. 59. — Misconduct of Parent. 

If a parent has introduced his daughter to, 
or has encouraged, profligate or improper 
persons, or has otherwise courted his own 
injury, he has no ground of action if she be 
seduced. 

Thus, where the defendant was received as the 
daughter's suitor, and it was afterwards discovered 
by the plaintiff that he wa« a married man, notwith- 
standing which, he allowed the defendant to continue 
to pay his addresses to his daufi^hter on the assurance 
iJ L wife wa. dying, aad the defendant reduced 
-the daughter: it was held, that the plaintiff had 
brought about his own injury, and had no ground of 
action {Reddie v. Scoolt^ 1 PeakCy 316). 



Art. 60. — Damages, 

(1) In cases of seduction, in addition to the 
actual damage sustained, and any 
expenses incurred through a servant's 
or daughter's illness, damages may be 
given for the loss which the plaLutiff 
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has sustained of the society and com- 
fort of a child who has been seduced, 
and for the dishonour he has received 
and the anxiety and distress which he 
has suffered {Bedford v. McKowl^ 3 
Esp. 120 ; Terry v. Hutchinsiyn, L. i?., 
3 Q. B. 599). 
(2) Where more than ordinarily base 
methods have been employed by the 
seducer, the damages may be aggra- 
vated. On the other hand, the defen- 
dant may show the loose character 
of the daughter in mitigation of 
damages. 

(1) Thus, as was observed by Lord Eldon, in 
Bedford v. McKowl (3 Esp. 120), " although in point 
of form the action only purports to give'a recompense 
for loss of service, we cannot shut our eyes to the 
fact that it is an action brought by a parent for an 
injury to her child, and the jury may take into their 
consideration all that she can feel from the nature of 
the loss. They may look upon her as a parent 
losing the comfort as well as the service of her 
daughter, in whose virtue she can feel no consolation; 
and as the parent of other children whose morals 
may be corrupted by her example." Damages given 
by a jury for this kind of tort, will, therefore, rarely 
be reduced by the Court on the groimd that they are 
excessive. 
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(2) A fortiori will this be the case, where the 
seducer has made his advances imder the guise of 
matrimony. As was said by Wilmot, C. J., in a case 
of that character : " If the party seduced brings an 
action for breach of promise of marriage {a)y so much 
the better. If much greater damages had been 
given, we should not have been dissatisfied therewith, 
the plaintiff having received this insult in his own 
house, where he had civilly treated the defendant, 
and permitted him to pay his addresses to his 
daughter" {TullidgeY. Wade, 3 Wils. 18.) 

(3) On the other hand, the defendant may, in 
mitigation of damages, call witnesses to prove that 
they have had sexual intercourse with the girl 
previously to the seduction {Eager v. Gnmicood, 16 
L. J., Ex, 236 ; Veny v. Watkins, 7 C. 8f P, 308). 
And, generally, the previous loose or immoral 
character of the party- seduced is ground for miti- 
gation. The using of immodest language, for 
instance, or submitting herself to the defendant 
under circumstances of extreme indelicacy. 



Art. 61. — Limitation. 

An action for seduction must be com- 
menced within six years (see 21 Jac. Ij c. 16, 
e. 3). 



(a) The loss caused to the plaintiff by breach of a promise 
to marry, however, is not to be taken into consideration, for 
that is a civil injury to her and not to the father. 
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Section V. 

OF DECEIT OR FRA VD. 



Art. 62. — Definition of Fraud, 

Fraud consists of either : — 

(1) A false statement made with intent to 

induce another to act upon it, and 
either known to be false to the party- 
making it, or as to the truth of which 
he was ignorant, and which he had no 
reasonable ground for believing to be 
true; or 

(2) An industrious concealment of a ma- 

terial fact with intent to induce 
another to act to his detriment; or 

(3) Silence as to a material fact where the 

essence of a transaction is a con- 
fidence that all material facts will be 
disclosed. 

Whether moral delinquency necessary. — ^After con- 
siderable diversity of opinion, it appears to be now 
well settled, that in order to make a person liable for 
damages in a common law action of deceit, some 
amount of moral delinquency is necessary. Possibly, 
it was put too high by Mr. Justice A. L. Smith, in 
JoliSre V. Baker (11 Q. B. B. 274), when he said that 
*/ an action for damages for deceit cannot be main« 
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tained, unless the plaintifE establishes that the defen- 
dant has made a statement false in fact and fraudu* 
lent in intent^^ unless his lordship meant that the 
fraudulent intent might be a presumption of law as 
distinguished from an actual fact. Indeed, the 
same learned judge went on to explain that "a state- 
ment false* in fact, with regard to the truth or falsity 
of which the defendant hnow^ himself to be entirely 
ignorant, and which he makes for the purpose of 
receiving some advantage to himself or causing some 
loss to the plaintifE, is fraudulent in intent ; for he 
thereby lies about his state of knowledge " (and see 
also Bramwell, L. J., in Weir v. Bellj 3 Ex, D, 243), 
There can be no doubt whatever, that where either 
a man lies directly, or indirectly by stating as a 
fact that which he knows he has no reasonable 
ground for believing to be true, that constitutes fraud 
(see per Maule, J., Evans v. Edmmids, 13 C. B, 786; 
Parke, B., Taylor v. AshtoUj \l M. 8f W. 401; 
and Sir J. Hannen, Peek v. Berry ^ 37 <7A. 2). 578). 
It appears, however, that a person making a false 
statement with intent to induce another to act upon 
it may be liable even although there was no intent to 
deceive. As the late Sir Geo. Jessel put it in Bmith 
V. Chadmck (20 Ch. B. 44), in a passage quoted 
with approval by Sir J. Hannen, in Beeh v. Beiry 
(37 Ch, B. 582), " A man may issue a prospectus, 
or make any other statement to induce another to 
enter into a contract believing that his statement is 
true, and not intending to deceive; but he may 
through carelessness have made statements which are 
not true, and ivhich he aught to have known were not 
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truey and if he does so, he is liable in an action for 
deceit ; he cannot be allowed to escape merely because 
he had good intentions, and did not intend to 
defraud. 

In the above-mentioned case of Peek v. Derry^ Sir 
James Hannen in the course of his judgment, re« 
marked, " No doubt the word * fraud ' is, in common 
parlance, reserved for actions of great turpitude, but 
the law applies it to lesser breaches of moral duty ; 
and it appears to me the making of any statement 
upon which others are intending to act, without 
reasonable ground for making it, without reasonable 
ground for believing it to be true, is a breach of 
moral duty, although it may not be one of such dark 
complexion as to blast the character of the man for 
ever who does it. It is not necessary that there 
should be that amount of wrong in order to give a 
legal remedy." 

'^ At the same time," as was remarked in the same 
case by Lord Justice Lopes, " I know of no fraud 
which wiU support an action of deceit to which some 
moral delinquency does not belong. An action for 
deceit will not lie for an innocent misrepresentation, 
for such representation is not fraudulent. On the 
other hand, a slight degree of what I will call moral 
obliquity will suffice to render a misrepresentation 
fraudulent in contemplation of law. ... I tiiink the 
result of the cases amounts to this — ^If a person makes 
to another a material and definite statement of fact 
which is false, intending that person to rely upon it, 
and he does rely upon it and is thereby damaged, 
then the person making the statement is liable to 
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make compensation to the person to whom it is 
made — first, if it is false to the knowledge of the 
person making it ; secondly, if it is untrue in fact 
and not believed to be true by the person making it ; 
thirdly, if it is untrue in fact, and is made recklessly, 
for instance, without any knowledge on the subject 
and without taking any trouble to ascertain if it is 
true or false ; fourthly, if it is untrue in fact but 
believed to be true, but withput any reasonable 
grounds for such belief." 

In the same case Lord Justice Cotton said : " Al- 
though, in my opinion, it is not necessary that there 
should be what I should call fraud, yet in these 
actions, according to my view of the law, there must 
be a departure from duty ; and in my opinion when 
a man makes an untrue statement with an intention^ 
that it shaU be acted upon, without any reasonable 
ground for believing that statement to be true, he 
makes default in a duty which was thrown upon him 
from the position he has taken upon himself, and he 
violates the right which those to whom he makes the 
statement have to have true statements only made ta 
them. And I should say that when a man makes a 
false statement to induce others to act upon it, with-* 
out reasonable ground to suppose it to be true, and 
without taking care to ascertain whether it is true, 
he is liable civilly, as much as a person who commits 
what is usually called fraud, and tells an untruth 
knowing it to be an untruth " (and see also Cann v, 
Wilson, 39 Ch. 2>. 39). 

It will be seen from the authorities above quoted 
that all are agreed (1) that there must be a falso 



OF DECEIT OR FRAUD. 161 

statement ; and (2) that it must be made with intent 
to induce another to act upon it. For if it were 
•otherwise, a man might sue his neighbour for any 
mode of communicating erroneous information; such, 
for example, as having a conspicuous clock too slow, 
since the plaintiff might thereby be prevented from 
«,ttending to some- duty, or acquiring some benefit 
[Bailey v. Walfm^d, 9 Q. J9. 197, 208). Where the 
«ruthorities speak with a somewhat uncertain sound, is 
whether it is necessary that the party making the 
statement must have lied directly or indirectly as to 
his state of knowledge, or whether it is sujB&cient that 
he made an unreasonable mistake (see also JReese 
JRiver Co, v. Smithy L. J?., 4 H. L. 79; Peek v. 
Oiirney^ L. R.y Q H, L. 377 ; Evans v. Edmunds^ 13 
<7. B. 777 ; Taylor v. Aahton, 11 M. 8f TF. 401 ; 
Oharlton v. Hayy 32 L. T. 96 ; Kennedy v. Panama^ 
^e. Co., L. K, 2 Q. J9. 580.) 

It will be perceived from the definition that fraud 
may be either positive or negative ; in other words, 
it may consist of a positive statement, or an equally 
deceptive suppression. It is desirable to treat these 
two classes separately. 



Art. 63. — When an Action will lie fm^ fraudulent 

Statements, 

(1) An action will lie, where, by reason of 
a fraudulent representation made by the 
defendant : — 

(a) The person to whom it was made has 

u. M 
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been induced to act to his loss {Pauley 

V. Freeman^ 2 Sm. L. C. 71); or 

(b) A third person has been so induced, if 

the representation was made with the 

direct intention that he should so act. 

{Langridge v. Levy^ 2 M. ^ PT. 519.) 

(2) Provided that where the fraudulent 

statement consists of a false representation as 

to the conduct, credit, ability or dealings of 

another, with intent to procure for him 

credit, money or goods, no action will lie 

unless the representation is in writing signed 

by the defendant (a) (9 Geo. 4, c. 14, s. 6). 

Elements of an action of deceit. — As Lord Selbome 
said, in Smith v. Chadicick (9 App. Cas. 190) : "I con- 
ceive that in an action of deceit it is the duty of the 
plaintiff to establish two things ; first, actual fraud, 
which is to be judged of by the nature and character 
of the representations made, considered with reference 
to the object for which they were made, the know- 
ledge or means of knowledge of the person making 
them, and the intention which the law justly imputes 
to every man to produce those consequences which 
are the natural result of his acts ; and secondly, he 
must establish that this fraud was an inducing cause 



(a) It wiU be observed that the signature must be that of 
the defendant himself, and not of an agent or partner {Swift 
V. Jewshury, L. B., 9 Q. B. 301 ; Mason v. Williams, 28 L. T 
2^. S, 232). 



OF DECEIT OR FRAUD. 163 

to the oontract; for which purpose it must be material, 
and it must have produced in his mind an erroneous 
beUef, influencing his conduct." In short, as was 
said by Buller, J., in Pauley v. Freeman {iibi sup.) : 
" Fraud without damage, or damage without fraud, 
gives no cause of action; but where these two concur, 
an action lies." 

Illustrations of fraud followed by damage. — (1) Thus, 
where one fraudulently misrepresents the amount of 
his business, and the person to whom such represen- 
tation is made, acting on the faith thereof, purchases 
it and is damnified, an action of deceit will lie 
against the vendor {Dobell v. Stevens, 3 J9. ^ (7. 623 ; 
Smith Y, Chadmek, ubi mp,). 

(2) Similarly, where a gunmaker sold a gun to B., 
for the use of C, fraudulently warranting it to be 
sound, and the gun burst while C. was using it, and 
he was thereby injured: held, that 0. might main- 
tain an action for false representation against the 
gunmaker {Langndge v. Levy, ubi sup.). 

(3) The Act incorporating a tramway company 
provided that the carriages might be moved by 
animal power, and, with the consent of the Board of 
Trade, by steam power. The directors, who expected 
that they would without difficulty obtain the consent 
of the Board of Trade, issued a prospectus in which 
they stated that by their special Act the company 
Tiad a rig lit to use steam power. The plaintiff took 
shares, and stated in his evidence that he was induced 
to take them by this statement, and also by his 
knowledge of and interest in the locality, and his 
confidence in the character of the directors. The 

m2 



164 PARTICULAR TORTS. 

Board of Trade refused to sanction the use of steam 
power, and the plaintiff brought an action of deceit 
against the directors, claiming damages for the mis- 
statement in the prospectus. On these facts it was 
held that they were liable, and Cotton, L. J., said : 
" What in my opinion is a correct statement of the 
law is this — ^that where a man makes a statement to 
be acted upon by others, which is false, and which is 
known by him to be false, or is made by him reck- 
lessly or without care whether it is true or false — ^that 
is, without any reasonable ground for believing it to 
be true — he is liable in an action of deceit at the 
suit of any one to whom it was addressed, and who 
was materially induced by the misstatement to do an 
act to his prejudice." His Lordship then went into 
the facts, and came to the conclusion that there was no 
reasonable ground for making the false statement 
complained of, for if the directors had looked into the 
Act — and they must have known it was in the 
Act — they would have found it clear that they had 
no right to use steam power unless the consent of the 
Board of Trade was obtained. His Lordship also 
came to the conclusion that the prospectus was a. 
material (although not the only) inducement to the 
plaintiff to take the shares, and stated his opinion 
that it is not necessary that the fraudulent misre- 
presentation should be the only inducement, so long 
as it constituted a material factor in the result at 
which he arrived in considering the advisability of 
investing in the shares. Accordingly the defendants 
were held liable. 

(4) Though, as above stated, it is now settled that . 
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the defendant, in actions of deceit, must have been 
guilty of moral delinquency, it has also been held, 
after much conflict of opinion, that (except as to 
eases coming under paragraph (2) of the present 
article) the fraud of the agent, acting within the 
scope of his employment, is, in law, the fraud of the 
principal. Thus, a plaintifiE, having for some time, 
on a guarantee of the defendants, supplied J. D., a 
customer of theirs, with oats, on credit, for carrying 
out a government contract, refused to continue to do 
so imless he had a better guarantee. The defendants' 
manager thereupon gave him a written guarantee to 
the effect that the customer's cheque on the bank in 
plaintifE's favour, in payment of the oats supplied, 
should be paid on receipt of the government money 
in priority to any other payment "except to this 
bank." J. D. was then indebted to the bank to the 
amount of 12,000/., but this fact was not known to 
the plaintifiE, nor was it communicated to him by the 
manager. The plaintifiE, thereupon, supplied the 
oats to the value of 1,227/. The government money, 
amounting to 2,676/., was received by J. D. and paid 
into the bank; but J. D.'s cheque for the price of 
oats drawn on the bank in favour of the plaintifE was 
dishonoured by the defendants, who claimed to detain 
the whole sum of 2,676/. in payment of J. D.'s debt 
to them. The plaintifiE having brought an action for 
false representation : Held, first, that there was evi- 
dence to go to the jury that the manager knew and 
intended that the guarantee should be unavailing, 
and fraudulently concealed from the plaintifiE the fact 
which would make it so ; secondly, that the def en- 
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dants would be liable for such fraud {Bm^ick v. 
English Joint-Stock Bank, L. JR., 2 Ex. 259). 

(5) An officer of a banking corporation, whose 
duty it was to obtain the acceptance of bills of 
exchange in which the bank was interested, fraudu- 
lently, but without the knowledge of the president or 
directors of the bank, made a representation to A., 
which, by omitting a material fact, misled A., and 
induced him to accept a bill in which the bank was 
interested, and A. was compelled to pay the bill : 
Held, that A. could recover from the bank the 
amount so paid. In an action of deceit, whether 
against a person or against a company, the fraud of 
the agent may be treated, for the purposes of plead- 
ing, as that of the principal {Mackay v. Commercial 
Bank of New Brumwick, L. R., 6 P. C. 394. See, 
also, Addis v. Western Bank of Scotland, L. R., 1 
H. L. 145, and the recent case of Houldsicorth v. 
City of Glasgow Bank and Liquidators, 5 App. Ca. 
317). A principal agent is not however responsible 
for the false representation of a sub-agent made on 
behalf of his principal. For instance, th^ directors 
of a limited company are not personally responsible 
for the fraudulent representation of an agent of the 
company, unless such representation was made by their 
inducement or authority {Bear v. Stevenson, 30 L. T. 
177). 

(6) Of course where an agent makes a fraudulent 
statement outside the general scope of his employ- 
ment, the principal will not be liable. For instance, 
where the secretary of a company by false statements 
induced persons to take shares, it was held that the 
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company was not liable ; for it is no part of the duty 
of a secretary of a company to make representations to 
persons to induce them to become shareholders {Neic^ 
lands V. Nat, Emphyera Ace. Ass. Co,^ 54 L. J.y 
Q. B. 428). 

And a fortiori will this be the case where a secre- 
tary makes the fraudulent statements for his own 
benefit {British^ Sfc. Banking Co. v. Charnwood, 8fc. 
By. Co.^ 18 Q. B. D. 714, and Barnctt v. S. London 
Tramways Co., ib. 815). 



Art. 64. — When an Action will lie for fraudulent 

Silence. 

The general rule, both of law and equity, 
is, that mere silence with regard to a material 
fact will not give a right of action, 

(a) unless active artificial means have been 

taken to prevent the other party from 
discovering the fact for himself ; or 

(b) imless the essence of the transaction 

implied confidence reposed in the 
party concealing, to divulge all mate- 
rial facts. 

(1) Thus, in the case of a sale, although a vendor 
is bound to employ no artifice or disguise for the pm'- 
pose of concealing defects in the article sold (since 
that would amount to a positive fraud on the ven- 
dee), yet, under the general doctrine of caveat emptor , 
he is not ordinarily bound to disclose every defect of 



168 PARTICULAR TORTS. 

which he may be cognisant, although his silence may 
operate virtually to deceive the vendee (see Story on 
ContraciSy p. 611, cited with approval in JFardY. 
HobbSy 4 App. Ca^.y p. 26 ; see also Fletcher v. Snelly, 
42 L. J.y Q. B. 55). 

(2) Thus, the defendant sent for sale, to a public 
market, pigs which he knew to be infected with » 
contagious disease. They were exposed for sale sub- 
ject to a condition that no warranty would be given 
and no compensation would be made in respect of 
any fault. No verbal representation was made by 
or on behalf of the defendant as to the condition of 
the pigs. The plaintiff having bought the pigs, put 
them with other pigs which became infected. Some 
of the pigs bought from the defendant, and also some 
of those with which they were put, died of the con- 
tagious disease : Held, that the defendant was not 
liable for the loss sustained by the plaintiff, for that 
his conduct in exposing the pigs for sale in the market 
did not amount to a representation that they were 
free from disease {Ward v. HobbSy sup,). "The 
mere fact," said Brett, L. J., when that case waa 
before the Court of Appeal (3 Q. B. D. 162), " of 
offering a defective chattel for sale, where nothing is 
said about quality and condition, and nothing is done 
to conceal the defect, gives no cause of action, though 
the seller knows of the defect, and he knows that if 
the purchaser even suspected him of the knowledge 
he would not buy." 

(3) So, also, in Peek v. Gurnei/y L. jB., 6 II. Z. 
403), Lord Cairns remarks : "I entirely agree with 
what has been stated by my noble and learned friends. 
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before me, that mere silence could not, in my opinion, 
be a sufficient foundation for this proceeding. Mere 
non-disclosure of material facts, however morally 
censurable, however that non-disclosure might be a 
ground in a proper proceeding at a proper time for 
setting aside an allotment or a purchase of shares,, 
would, in my opinion, form no ground for an action 
in the nature of an action for misrepresentation^ 
There must, in my opinion, be some active misrepre- 
sentation of fact, or, at all events, such a partial and 
fragmentary statement of fact, as that the withholdings 
of that which is not stated makes that which is stated 
absolutely false." 

(4) "Even if the vendor was aware," observes. 
Lord Blackburn, "that the purchaser thought the- 
article possessed that quality, and would not have 
entered into the contract unless he had so thought^ 
still the purchaser is bound, unless the vendor was 
guilty of some fraud or deceit upon him, and a mere 
abstinence from disabusing the purchaser of that 
impression is not fraud or deceit ; for, whatever may 
be the case in a court of morals, there is no legal 
obligation on the vendor to inform the purchaser that 
he is under a mistake, not induced by the act of the^ 
vendor" {Smith v. Hughes^ L. E., 6 C, P. 597). 

(6) On the other hand, where the vendor of a 
house, knowing of a defect in one of the walls, 
plastered it up and papered it over, in consequence 
whereof the vendee was deceived as to its true con- 
dition, and was damnified : it was held that the pur- 
chaser could maintain an action of deceit {Pich^ring^ 
V. Daivsoriy 4 Taunt. 785). 
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(6) Again, where a ship was to be taken " with all 
faults," and the vendor knew of a latent defect iu 
her, and, in order to escape its detection, concealed it 
and made a fraudulent representation of her condition : 
Held, that an action of deceit would lie {Schneider v. 
Heathy 3 Camp. 506). For the expression "all 
faults " is not equivalent to "all frauds," and there 
is a vast difference between leaving a man to form 
his own judgment, and laboriously perverting the 
facts on which alone a correct judgment can be 
founded, by taking active means to prevent him 
learning of their existence. The active concealment 
of a defect is, in fact, equivalent to a statement that 
it does not exist. A statement is merely a communi- 
cation from one mind to another, and such a com- 
munication may be made as readily and as positively 
by acts leading to the inference intended to be com- 
municated as by words uttered or reduced into 
writing. 

(7) There are, however, some exceptional cases, in 
which even silence is a breach of duty, without any 
active concealment of fact. For instance, where a 
person is desirous of efEecting an insurance on his 
life, the law casts upon him the duty of divulging 
everything which he knows about his health and habits 
which would affect the judgment of the directors of 
the office in determining whether they wiU accept or 
reject the risk. The very essence of such a trans- 
action is confidence reposed by the directors in the 
candidate for insurance, and it is a gross breach of 
that confidence, amounting to fraud, if he omits to 
communicate facts to them which he knows would 
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influence their judgment, and which they cannot find 
out by reasonable diligence for themselves. 

(8) It is apprehended that the same principle 
would apply to the case where one gives "a character" 
in reply to an application from an intending employer, 
where the suppression of a material fact {e.g. drunken- 
ness or immorality) might make a material difference 
to the decision of the party seeking the character. 



Art. 65. — Limitation. 

An action for deceit must be brought with- 
in six years, unless the existence of the fraud 
was fraudulently concealed by the defendant, 
in which case the action must be brought 
within six years after the plaintiff discovers, 
or might by reasonable diligence have dis- 
covered, the fraud [Gibbs v. Gould, 9 Q. B. 
D. 57). 
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CHAPTEE n. 

Of Torts foitsdbd on Negligence, 



Art. 66. — Definition. 

(1) NegKgence consists in the omission to 
do something which a reasonable man would 
do, or the doing something which a reason- 
able man would not do {Blythe v. Birm. 
Water Co., 25 L. J., Ex. 212). 

(2.) It is a public duty, incumbent upon 
every one, to abstain from negligence; and 
any breach of this duty which results in 
damage to another, is a tort. 

Oeneral illnsfxations. — (1) Thus, where the plain* 
tiff was in the occupation of certain farm buildings^ 
and of com standing in a field adjoining the field of 
the defendant, and the defendant stacked his hay on 
the latter, knowing that it was in a highly dangerous^ 
state and likely to catch fire, and it subsequently did 
ignite and set fire to the plaintifE's property, it was 
held, that the defendant was liable ( Vanghan v. Men-^ 
love, 3 Bing. N. C. 468). 

(2) So, where the defendant entrusted a loaded 
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gun to an inexperienced servant girl, ^th directions 
to take the priming out, and she pointed and fired it 
at the plaintiflPs son, wounding and injuring him — 
the defendant was held liable {Dixon v. Bell^ 5 M. Sf 
8. 198). 

(3) On the other hand, a water company whose 
apparatus was constructed with reasonable care, and 
to withstand ordinary frosts, was held not to be liable 
for the bursting of the pipes by an extraordinarily 
severe frost {Blythe v. B. W. W. Co.j sup.). 

(4) And so, where the defendants' line was mis- 
placed by an extraordinary flood, and by such 
misplacement injury was done to the plaintifP, it 
was held that no action could be maintained against 
the defendants {Withers v. The North Kent R. Co.^ 
27 L. J., Ex. 417). 

(5) Again, a valuable greyhound was delivered by 
bis owner to the servants of a railway company, who 
were not common carriers of dogs, to be carried; and 
the fare was demanded and paid. At the time of 
delivery the greyhound had on a leathern collar, with 
a strap attached thereto. In the course of the 
journey, it being necessary to remove the greyhound 
from one train to another which had not then come 
up, it was fastened by means of the strap and collar 
to an iron spout on the open platform of a station, 
and, while so fastened, it slipped its head, ran on the 
line, and was killed: Held, that the fastening the 
greyhound by the means furnished by the owner 
himself, which at the time appeared to be sujB&cient, was 
no evidence of negligence {Richardson v. N. E. JB. 
Co., L. R., 7 C. P. 78). 
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(6) Dangerous animals. — So, if a man hnoxmngly 
keeps dangerous animals, he is answerable for any 
injury they may commit, and that, too, though he 
has done his best to secure their safe keeping. In 
other words, he who keeps an animal of the above 
description (May v. Burdett, 9 Q. B. 101), knowing 
it to be so, does that which, in the eyes of the Court, 
a reasonable man would not do {Cox v. Btirbidge, 13 
Com, B,y iV". 8. 430). If the animal is by nature 
dangerous, no actual knowledge of its previous dispo- 
sition is necessary, for in that case a man must absolu- 
tely guarantee that his precautions are adequate, and 
he would only be excused if the animal escaped by 
the malice of a third party or by the act of God ; but 
if the animal is naturally domestic, then actual 
knowledge (technically called "scienter") of his 
fierceness must be proved {E, v. HugginSy 2 Ld. 
Raym. 1583). It is not necessary, in order to sus- 
tain an action against a person for negligently 
keeping a ferocious dog, to show that the animal 
has actually bitten another person before it bit the 
plaintiff: it is enough to show that it has, to the 
knowledge of its owner, evinced a savage disposition^ 
by attempting to bite (Worth v. Gilling^ L. R.y 2 
C. P. 686). It has been held that, if the owner of 
a dog appoints a servant to keep it^ the servant^s 
knowledge of the animal's disposition is the know- 
ledge of the master, for it is knowledge acquired by 
him in relation to a matter within the scope of his 
employment {Baldmn v. Casella, L. JR., 7 £x. 325). 
But where the complaint is made to a servant, who 
has no control over the defendant's business, nor of 
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Ms yard where his dog was kept, nor of the dog 
itself, the knowledge of the servant would not neces- 
sarily be that of the master {Stiles v. The Cardiff^ 
Steam Navigation Co,^ 33 L, J,^ Q. B. 310 ; and see 
Applebee v. Percy y L. B.,9 C. P. 647). 

Exception. — By 28 & 29 Vict. o. 60, s. 1, scienter 
of a dog's disposition, who has injured sheep or 
cattle, need not be proved. It has been held that 
horses are to be included under the term cattle 
{Wright Y. Pearson, L. i?., 4 Q. B. 582). Nor is it 
necessary to show a scienter where the action is 
founded on the breach of a contract to use reasonable 
care, and not upon any breach of duty as the owner 
of a mischievous animal {Smith v. Cook^ 1 Q, B. B. 
79). 

(7) For further examples of negligence the student 
is referred to Holmes v. Mather, L, R,, 10 Ex. 261 ; 
Firth V. Boicling Iron Co., 3 C. P. J9. 254 ; Han*is v. 
Mobbs, 3 Ux. B. 268 ; Clark v. Chambers, 3 Q. B. D. 
327; Parry v. Smith, 4 C. P. B. 325; White Y.France, 
2 C. P. B. 308; Manzoni v. Boughs, 6 C. P. B. 145. 
As to the manner of estimating damages in cases of 
injuries, arising from railway accidents, see the recent 
case of Phillips v. L. ^ S. W. R. Co., 5 C. P. B. 
280. 

From the above rule and illustr^ions, it will be 
seen that the term negligence is quite a relative 
expression (a), and that in deciding whether a given 

(a) The student must also distinguish carefully between 
negligence giving rise to pure torts, and negligence arising 
out of the performance of contracts. In the latter class of 



176 PAHTICCXAH Tom^ 

net isy or 18 not, u^ligent, the ciicnmstanoes attend- 
ing each paiticnhir case must he fully oonsideied. 
^' A man/' it has heen said, ''who traveraeB a crowded 
thoronghfare with edged tools^ or hars of iron, mnst 
take especial care that he does not cut or famise 
others with the things he carries. Snch person would 
be bound to keep a better look out than the man 
who merely carried an nmbrella ; and the person 
who carried an nmbrella would be bound to take 
more care in walking with it than a person who had 
nothing at all in his hands." 



A&T. 67. — Contributory Negligence. 

(1) Though negligence, whereby actual 
damage is caused, is actionable, yet if the 
damage would not have happened had the 
plaintiff himself or those in whose charge he 
has placed himself used ordinary care, the 
plaintiff cannot recover from the defendant. 

(2) But where the plaintiff's own negligence 
is only remotely connected with, and not a 
necessary factor of the accident, and the de- 
fendant might by the exercise of ordinary care 
have avoided the accident, the plaintiff will be 
entitled to recover. 

General illustrations. — (1) This rule is well illus- 

cases, very often a person is taken to warrant the safety of 
"what ho has to do under the contract. 
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trated by two cases, in each of which the damnum 
was the same. In Fordham v. L. B. 8f 8. C. B. Co, 
(L. B,y 4 C. P. 719) the facts were these : The 
guard of one of the defendants' trains, forcibly closed 
the door of one of the carriages without giving any 
warning, whereby the hand of the plaintiff, who teas 
entering the carriage, was crushed. It was held, that 
the jury were justified in finding that the guard was 
guilty of negligence, and that there was no contri- 
butory negUgence on the part of the pLuntiff . 

(2) Where, however, the plaintiff, on entering a 
railway carriage, left his hand on the edge of the door 
half a minute after so entering, and the guard gave 
•due warning before shutting the door, it was held 
that the act was attributable to the plaintiff's contri- 
butory negligence, in leaving his hand carelessly 
upon a door which he must have known would be 
immediately shut. But for that fact no accident 
would have happened {Bichardson v. Metropolitan B. 
Co., L.B,y 3 C. P. 326, and see Batchelor v. Fortescue, 
11 Q. B. D. 474). ^ 

(3) And so, in cases of collision between carriages, 
the question is, whether the disaster was occasioned 
wholly by the negligence or improper conduct of the 
defendant, or whether the plaintiff himself so far 
contributed to the disaster, by his own negligence, or 
want of common and ordinary care, that, but for his 
default in this respect, the disaster would not have 
happened. In the former case he recovers, in the 
latter not {Tuff v. TFarman, 27 L. J., C. P. 322) ; 
and for further illustrations of the rule, see Sketton 

• U. N 
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V. X. ^ N. W. B. Co., L. B.J 2 C. P. 631 ; Stubky 
V. i. 8f N. W. E. Co., L. R., 1 JEr. 13 ; Stapley v. L. 
B. 8f 8. C. B. Co., L. B., I Ex. 21; Cliff v. Mid. L. 
Co., L. B., 5 Q. B. 258 ; Ellis v. G. W. B. Co., L. B., 

9 C. P. 551; Armstrong y. Lane. ^ York. B. Co.,L.B., 

10 Ex. 47 ; and Davey v. L. ^ 8. W. B. Co., 12 Q. 
B. D. 70. 

(4) ninstratums where negligence of plaintiff no 
ezcnie. — If, however, although the plaintiff has been 
guilty of some want of care, it does not appear that 
the accident would not have happened if he had used 
ordinary care, he will be entitled to recover [Badley 
V. L. 8f N. W. B. Co., L. B., 1 Ajyp. Cas. 754 ; see 
also Dublin, Wicklotc, and Wexford B, Co. v. Slafteiy, 
3 App. Cas. 1155; JFatkins v. G. W.. B. Co., 46 
L. J., C. P. 817). The law on this point is thus 
summarized by Willes, J. : " If both parties were 
equally to blame, and the accident tJie result of their 
joint negligence, the plaintiff could not be entitled 
tp recover. If the negligence and default of the 
plaintiff was in any degree the proxhnate cause of the 
damage, he could not recover, however great may 
have been the negligence of the defendant. But if 
the negUgenoe of the plaintiff was only remotely 
connected with the accident, then the question is, 
whether the defendant might not, by the exercise of 
ordinary care, have avoided it" (Tuffy. War man, 27 
X. e/;, C. P. 322). Therefore, where the plaintiff 
left his ass with its legs tied in a public road, and 
the defendant drove over it, and killed it, he was 
held to be liable ; for he was bound to drive care- 
fully, and circumspectly, and had he done so he 
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might readily have avoided driving over the ass 
(Davies v. Mann, 10 M. 8f W. 549). 

(5) So, where the plaintiff was a passenger on an 
omnihns which was racing with the defendant's 
omnihus, and in trying to avoid a cart a wheel of 
the defendant's omnihus came in contact with a step 
of the omnibus on which the plaintiff was riding, 
which caused the latter to swing towards the curb- 
stone, and the speed rendering it impossible to pull 
up, the seat on which the plaintiff sat struck against 
a lamp-post and he was thrown off : Held, that the 
jury were properly directed that the defendant was 
liable (Righy v. Heidtty 5 Ex, 247). It will be 
observed, that in this case the alleged contributory 
negligence was not that of the plaintiff himself, but 
of the driver of the omnibus in which he was riding, 
and which, if proved, would have been just as good 
a defence as the personal negligence of the plaintiff 
himself {Thoroiighgood y, Bryan, 8 C, B. 115). 

(6) The plaintiff, a passenger on board a steam- 
boat, was injured by the falling of an anchor, caused 
by the defendant's steamboat striking the other 
steamboat. It was no defence to say that the 
accident arose in part from the negligent stowage 
of the anchor, or that the plaintiff was in a part of 
the vessel where he ought not to have been {Green- 
land V. Chaplin, 5 Ex, 243). 

(7) Contributory negUgence in infants. — It was 
formerly thought that, where the plaintiff was a 
child of tender years, it was no defence to an action 
of negligence to prove that he himself had con- 
tributed to his injury {Lynch v. Nurdin, 1 Q. B. 29). 

n2 
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But it seems to be now clearly settled, that the prin- 
ciple of contributory negligence applies to all cases, 
whether the plaintiff can be considered of an age to 
know the nature of the act he is doing, or otherwise 
{Singleto^i v. Eastern Counties B. Co., 7 C. B.^ N. 8. 
287; Abbot v. McFie, Hughes v. McFie, 2 H. 8f C. 
744; 33 L. «7., Ex, 177). Thus, where the defen- 
dant exposed in a public place for sale, unfenced or 
without superintendence, a machine which might be 
set in motion by any passer-by, and which was 
dangerous when in motion ; and the plaintiff, a boy 
four years of age, by the direction of his brother, 
seven years old, placed his finger within the machine, 
whilst another boy was turning the handle which 
moved it, and his fingers were crushed : Held, that 
the plaintiff could not maintain any action for the 
injury {Mangan v. Atterton, L. JK., 1 Ex, 239). 

But it appears that what would amount to con- 
tributory negligence in a grown-up person, may not 
be so in a child of tender years (per KeUy, C. B., 
Lay V. M. B, Co,, 34 L. T. 30). 



Art. 68. — Onm of Proof , 

(1) In general, the onus of proving negli- 
gence is on the plaintiff {Hammach v. White^ 
\\C. B., N. S. 588 ; Tooniet/ y. L, Sf B. B. Co., 
3 ibid. 146). 

(2) But where a thing is solely under the 
management of the defendant or his servants, 
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and the accident is sucli as, in the ordinary 
course of events, does not happen to those 
having the management of such things, and 
using proper care, it affords prima facie evi- 
dence of negligence {Scott v. Lond. Dock Co.^ 
34 L. J., Ex. 220 ; Byrne v. Boodle, 2 Hurl 
6f a 722). 

(1) Thus, where a horse drawing a brougham of 
the defendant suddenly bolted without any explain- 
able cause, and swerving on to the foot-path coUided 
with and injured the plaintiff, it was held that the 
plaintiff had not produced any evidence of neghgence 
sufficient to entitle him to recover. For it is no 
neghgence to drive a horse along a public street, 
and horses will occasionally run away without any 
neghgence of the driver {Manzoni v. Douglas^ 6 Q. 
jB. D. 145). 

(2) On the other hand, where a person was walk- 
ing in a pubhc street and a barrel of flour fell upon 
him from a window of the defendant's house, it was 
held sufficient primd facie evidence of neghgence to 
cast on the defendant the onus of proving that the 
accident was not attributable to his want of care. 
Por barrels do not usually fall out of windows in the 
absence of want of care {Byrne v. Boodle^ 33 i. t/".. 
Ex, 13). In short, the question must always depend 
on the nature of the accident. In general, where an 
accident may be equally susceptible of two explana- 
tions, one involving negligence, and the other not, 
the plaintifiE must give some evidence of want of care. 
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But where the probability is that the accident could 
only have had a negligent origin, the presumption 
will be the other way. 



Art. 69. — Duties of Judge and Jury. 

Whether there is reasonable evidence to be 
left to the jury, of negligence occasioning 
the injury complained of, is a question for 
the judge. It is for the jury to say whether, 
and how far, the evidence is to be believed 
[Met R. Co. V. Jackson J Z. R.y 8 IT. L. 193). 

That is to say, the judge should not leave the case 
to the jury merely because there is a scintilla of 
evidence, but should rather decide whether there is 
reasonable evidence of negligence, and then leave it 
to the jury to find whether the facts which afford 
that reasonable evidence are true. The law is thus 
summarized in the above important case. " The 
judge has a certain duty to discharge, and the jurors 
have another and a diflEerent duty. The judge has 
to say whether any facts have been established by 
evidence from which negligence mat/ be reasonably 
inferred : the jurors have to say whether from those 
facts, when submitted to them, negligence ought to 
be inferred. It is, in my opinion, of the greatest 
importance, in the administration of justice, that these 
separate functions should be maintained, and should 
be maintained distinct. It would be a serious inroad 
on the province of the jury, if, in a case where there 
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i^e facts from which negligence may reasonahly he 
inferred, the judge were to withdraw the case from 
the jury, upon the ground that in his opinion negli- 
gence ought not to he inferred. And it would place 
in the hands of the jurors a power which might he 
exercised in the most arbitrary manner, if they were 
at liberty to hold that negligence might he inferred 
from any state of facts whatever. To take the in- 
stance of actions against railway companies : a com- 
pany might be unpopular, unpunctual and irregular 
in its service, badly equipped as to its staff, unaccom- 
modating to the public, notorious, perhaps, for acci- 
dents occurring on the line, and when an action was 
brought for the consequences of an accident, jurors, 
if left to themselves, might, upon evidence of general 
carelessness, find a verdict against the company in a 
case where the company was really blameless. It 
may be said that this would be set right by an appli- 
cation to the court in banco, on the ground that the 
verdict was against evidence; but it is to be observed 
that such an application, even if successful, would 
only result in a new trial. And on a second trial, 
and even on subsequent trials, the same thing might 
happen again." 



Art. 70. — Limitation. 

An action for damage incurred by 
another's negligence must be commenced 
within six years. 
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Art. 71. — Exception to maxim " actio personalist 

moritur cum persona" {a). 

(1) Whenever the death of a person is. 
caused by a wrongful act, neglect, or default of 
another which would (if death had not ensued) 
have entitled the party injured to maintain 
an action in respect thereof, then the person 
who would have been liable if death had not 
ensued, shall be liable to an action, notwith- 
standing the death of the person injured, and 
although the death shall have been caused 
under such circumstances as amount in law 
to a felony (9 & 10 Vict. c. 92, s. 1). 

(2) Every such action shall be for the 
benefit of the wife, husband, parent and 
child of the person whose death shall have 
been so caused, and shall be brought by and 
in the name of the executor or administrator 
of the person deceased ; and in every such 
action the jury may give such damages a» 
they may think proportioned to the injury 
resulting from such death, to the parties re- 
spectively for whom and for whose benefit 



(a) It Trill be obseryed tbat the Act applies not only to 
deaths caused by negligence, but to deaths however tortiously 
caused. As, however, cases under the Act usually arise out 
of negligence, it has been thought most convenient to treat, 
of the Act under the present section. 
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such action shall be brought, and the amount 
so recovered, after deducting the costs not 
recovered from the defendant, shall be divided 
amongst the before-mentioned parties in such 
shares as the jury by their verdict shall find 
and direct (sect. 2). 

(3) Not more than one action shall lie for 
the same cause of complaint, and every such 
action shall be commenced within twelve 
calendar months after the death of such 
deceased person (sect. 4). 

(4) Where there is no executor or adminis- 
trator, as above stated, or if there is such 
executor or administrator, but no action is 
brought within six months by him, the action 
may be brought in the name or names of all 
or any of the persons for whose benefit the 
personal representative would have sued (27 
& 28 Vict. c. 95, s. 1, and see Holleran v. 
Bagnell^ 4 L. R.^ Ir. 740). 

In respect to actions brought under the provisions 
of this statute (commonly known as Lord Campbell's 
Act), the following points must be remembered — 

(1) The personal representatives (or should they 
not sue, the parties mentioned in the last clause of 
the rule) can only maintain the action in those cases 
in which, had the deceased lived, he himself could 
have done. So, if the deceased had been guilty of 
such contributory negligence as would have barred 
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him from succeeding, those claiming as his repre- 
sentatives can stand in no better position {Pym v. G. 
N. R. Co., 4B.8fS. 396). 

(2) Every such action must be brought for the 
benefit of the wife, husband, parent and child of the 
deceased. 

The word jpflr^w^ shall include a grand-parent and 
a step-parent. The word child, a grand-child and a 
step-child, and a child en ventre sa mire {The Geoi*ge 
and Richard, L, R., 3 Adm. 466 ; 24 L. T. 717 (a) ), 
but not a bastard (Dickinson v. N. E. R. Co., 2 Hurl. 
8f Colt. 735). 

The jury may proportion the damages amongst 
these persons in such shares as they may think 
proper. 

(3) The persons for whose benefit the action is 
brought must have suffered some pecimiary loss by 
the death of the deceased (Franklin v. S. E. R. Co., 
Z Hurl. ^ N. 211). 

By the expression '^ pecuniary loss" is meant "some 
substantial detriment in a worldly point of view." 
So, loss of reasonably anticipated pecimiary benefits, 
loss of education or support is sufficient (Pym v. G. 
N. R. Co., sup. ; Franklin v. S. E. R. Co., sup.). 
For instance, where the plaintiff was old and infirm 
and had been partly supported by his son, the deceased 
(Hethenngton v. iV^. E. R. Co., 9 Q. B. D. 160). 



(a) The reader must not be misled by this case into con- 
cluding that an action in rem against a ship may be main- 
tained imder the Act (see Seward v. The Vera CruZy 10 App. 
Cas. 59). 
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Loss of mere gratuitous liberality {Dalton v. 8, E, li. 
Co.^ 27 L. J.y C. P. 227), or to his personal property 
by expenses incurred in medical treatment is equally 
so {Bradshaic v. Lmic. 8f York, It, Co,y L, R., 10 C. P. 
89 ; but see Leggot v. G, If. E. Co,, 1 Q. B. I). 599). 
Funeral expenses aliter (per Bramwell, Osbarn y, 
Gilkty L, R.y 8 Ex, 88) ; nor can a person recover 
compensation where the pecuniary advantage he has 
lost arose from a contract between himself and the 
deceased, and not from his relationship to him {Syhen 
V. N. E, R, Co,, 44 L, J,, C, P. 191). 

(4) If the deceased had obtained compensation 
during his lifetime, no further right of action accrues 
to his representatives on his decease {Read v. G. E. 
R. Co., L, R,, 8 Q, B, 655). 

(5) The death must be actually caused by the 
Avrongful act for which compensation is sought. 

(6) The action must be brought within twelve 
calendar months after the death of the deceased. 
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CHAPTEE III. 

Torts founded on Misuse or Abuse of Property 

PuBLic^oR Private. 



Art. 72. — Definition of Nuisance, 

A NUISANCE is a misuse or abuse of a man's 
own property or proprietary rights, or an 
unauthorized use of • public property, causing 
either danger to the public (in which case it 
is called a public nuisance), or merely 
damage to a private citizen (in which case 
it is called a private nuisance), and not 
necessarily depending for its vnrongful cha- 
racter on malice or negligence, and not 
amounting to trespass. 

(1) Thus the storing of water on a man's own 
land m large quantities, and allowing it, either with 
or without negKgence, to escape on to the land of his 
neighbour, is a private nuisance. 

(2) So setting up a noisy or a noisome factory in 
a residential neighbourhood may be a pubUc or pri- 
vate nuisance according to the number of people 
annoyed. 

(3) Again to dig a hole in a highway is unautho- 
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rized interference with the property of the pubKc 
which constitutes a pubKc nuisance. 

The law with regard to nuisances mainly depends 
upon the maxim sic utere tuo ut alienum non laedas. 
Not that that maxim can receive a literal translation, 
as a man may do- many acts which may injure 
others (ex. gr., build a house which may shut out a 
fine view, theretofore enjoyed by a neighbour). But 
such acts are necessarily incidental to the ownership 
of property. The acts referred to in the maxim, are 
acte which go beyond the recognized legal rights of a 
proprietor, acts, so to speak, ultra vires, which are an 
abuse of the legal rights enjoyed by a proprietor. 

Torts arising out of nuisances may be conveniently 
divided into : — (1 ) those in which the damnum consists 
of some bodily injury ; and (2) those in which it con- 
fiifits of some injury to property ; and each of these 
will be separately treated in the two following sec- 
tions. 



Section I. 

OF BODILY INJURIES CAUSED BY NUISANCES, 



Art. 73. — WTien actionable. 

A person who commits a nuisance either 
public or private, whereby bodily injury is 
caused to a fellow citizen, is liable to an 
action for damages. 

(1) Excavations. — Thus, where a man makes an 
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excavation adjoining a highway, and keeps it tin- 
fenced, he will be liable for any injury occasioned to 
a person falling into it {Barnes v. TFard, 9 C. B, 
392 ; Bishop v. Trustees of Bedford Char.y 28 L. J.y 
Q. B, 215). 

(2) Hoxious fames. — ^And to •keep anything in- 
jurious to the health of persons living near, such as a 
foul cesspool, or to caiTy on any noisome or noxious 
employment, is a nuisance. For cases on " Noxious 
Fumes," see Tipping v. St, Helenas Smelting Co.y 
i. jR., 1 Ch, 66; Crump v. Lambert^ L, i?., 3 
Eq, 409 ; Salvin v. iV^. Brancepath Coal Co.y L, i?., 
9 Ch, 705 ; Malton Board of Health v. Malton Manure 
Co., 4 JEx, 2>. 302. 

(3) Statutory nuisances. — Certain acts have been 
declared nuisances by statute, and private damage 
caused by them is of course actionable. Thus by 2 i 
& 26 Vict. c. 100, s. 31 (re-enacting 7 & 8 Geo. 4, 
c. 18), the setting of spring-guns, man-traps, or 
other engines calculated to kill or do grievous bodily 
harm to a trespasser is made a misdemeanor, and 
even a trespasser hurt thereby may recover; for 
although it would be partly owing to his own mis- 
conduct, yet if the defendant might, by acting 
rightly, have avoided doing the injury, the plain- 
tiff's contributory misconduct is no excuse. But this 
Act does not apply to the setting of traps or guns 
in the night in dwelling-houses for the protection 
thereof. 

So by the General Highway Act, 5 & 6 WilL 4, 
c. 60, s. 70, it is made illegal for any person to sink 
any pit, or erect any steam or other like engine, gin, 
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or machinery attached thereto, within twenty-five 
yards from any part of a carriage or cart way, unless 
concealed within some building, or behind some fence, 
so as to guard against danger to passengers, horses, 
or cattle. It also prohibits the erection of windmills 
within fifty yards, and fires for burning ironstone, 
limestone, or maMng bricks or coke, within fifteen 
yards, of a carriage or cart way. 

Sect. 72 prohibits the letting off of fireworks or 
firearms within fifty feet of the centre of the way, as 
also the laying of things upon it or obstructing it in 
any way. 

By virtue of this Act any corporal injury caused 
to an individual by the non-observance of duties 
thereby created, is actionable, even though the per- 
son injured^ were trespassing at the time (within 
twenty-five yards of the way). But if the Act 
has been complied with, any injury, caused by 
any of the things therein mentioned, would be no 
ground of action, there being no injuria or wrongful 
act. 

Thus, where the defendants were owners of waste 
land bounded by two highways, and worked a 
quarry outside the prohibited distance in such land, 
and the plaintiff walking over the waste, fell into 
the quarry and broke his leg, it was held that no 
action lay, the plaintiff being a mere trespasser 
{Houmell v. Smithy 29 L. «/"., C. P. 203; and see 
Binks V. 8. Y. R, Co,, 32 i. J., Q. B. 26; Rard- 
castle V. 8. Y. R. Co,, 23 L. J., Ex. 139). 

And so, by the civil law, a trespasser could not 
recover for injuries suffered whilst trespassing, 
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through the dangerous business of the landowner, 
for extra culpam esse intelligitur si seorsum a vid forte 
vel in medio /undo ceedebaty quia in loco nulli extraneo 
Jtisfuerat versandi {Inst.y lib. iv., iii. 5). 

(4) Bninous premises. — To permit premises ad- 
joining a highway, or the land of another, to fall 
into a ruinous condition is a public nuisance entitling 
a person injured thereby to damages {Todd v. Flighty 
30 L, J.y G. P. 21 ; see also Gicinnell v. Eamesy L. JK., 
10 C. P. 658; Nelson v. Liverpool Brewery Co.^ 2 C, P. 
2). 311 ; Tan^ v. Ashton, 1 Q. B. D. 314). 



Art. 74. — Nuisances created hy Ruinous Premises. 

(1) As between landlord and tenant, there 
is no implied obligation on the part of the 
former that the property is in a safe condi- 
tion [Keats V. Cadogan^ 20 L. e/!, C. P. 21 ; 
Hart V. Windsor J 12 M. ^ W. 68; Erskine v. 
Adeane, 42 L. J., Ch. 835; L. R., 8 Ch. 756). 

(2) With regard to third parties, the 
tenant is the person responsible for any 
injury resulting from the premises being out 
of repair, and the landlord will also be 
responsible if he has done any act authorizing 
the continuance of the dangerous state of the 
house (per Bovill, C. J., Pretty v. Birkmorey 
L. J?., 8 C. P. 404; Broder v. Scullardy 2 
Ch. D. 692 ; Humphries v. Cousins^ 2 C. P. /?• 
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239 ; Firth v. Bowling Iron Works Co.^ 3 
C. P. D. 254). 

(1) Thus, if, in consequence of the ruinous state 
of a house, the chimney fall and injure the tenant's 
family, yet he has no remedy, unless the landlord 
has contracted to keep the house in repair, or unless 
there was fraud on his part in industriously con- 
•cealing the defect from the tenant {Oott v. Qandy^ 
23 i. c7., Q. J?. 1 ; KeaU v, Cadogmiy 20 L. c7., C. 
P. 76). 

(2) The defendant let premises to a tenant under 
a lease, by which the latter covenanted to keep them 
in repair. Attached to the house was a coal-cellar 
imder the footway, with an aperture covered by an 
iron plate, which was, at the time of the demise, out 
of repair and dangerous. A passer-by, in conse- 
quence, fell into the aperture, and was injured : 
Held, that the obligation to repair, being, by the 
lease, cast upon the tenant, the landlord was not 
liable for this accident. And Keating, J., said, 
'^' In order to render the landlord liable in a ease 

of this sort, there must be some evidence that he 
authorized the continuance of this coal shoot in an 
insecure state; for instance, that he retained the 
obligation to repair the premises : that might be a 
circumstance to show that he authorized the con- 
tinuance of the nuisance. There was no such obli- 
gation here. The landlord had parted with the 
possession of the premises to a tenant, who had 
entered into a covenant to repair (see also GwimwllY. 
Earner y L, P., 10 (7. P. 658, and Rich V. BdsterfieMy 
u. o 
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16 L. J., C. p. 273; and comp. JRostrell y. Prior^ 
12 Mood. 639). 

(3) In Nehon v. The Liveiyool Brewei^ Co. (25 
JF. R. 877), Lopes, J., laid it down, that the owner 
of premises demised to a tenant is not Kable for an 
injury sustained by a stranger, owing to the premises 
being out of repair, unless he has either contracted 
to do the repairs, or has kt ihe premises in a ruir,oti8 
and improper condition. It is, however, humbly sug- 
gested that the last alternative is not accurate, except 
where the tenant has not undertaken the repairs (see 
remarks of Brett, L. J., in Owinnell v. Earner^ sup,) ; 
and the dictum is not a complete simimary of the 
law, inasmuch as there may be possible cases where 
the landlord may prevent the tenant from repairing a 
nuisance, by threatening an action for waste. 

(4) But in Todd v- Flight (30 L. J., C. P. 21 ; 9 
.C. £.y N". 8. 377), where the declaration contained 
an allegation that the defendant let the houses when 
the chimneys were known by him to be ruinous and 
in danger of falling, that he kept and maintained them 
in that state, and that the tenant teas under 'no ohliga-^ 
Hon to repair, and the case was tried on demurrer, 
and the allegation was therefore assumed to be true, 
it was held that the landlord was liable. 



Art. 75. — Nuisances on Roads. 

When a person expressly or impKedly 
permits others to come on to roads on his 
land, he is liable for any injury caused to 
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tliem by a nuisance thereon or near to tlie 
teame, but not if they stray from such paths 
and tresjpass on the adjoining ground. 

(1) Private roads. — ^Thus, a person permitting the 
use of a pathway to his house, holds out an invitation 
to all having occasion for coming to the house, to use 
his footpath, and he is responsible for neglecting to 
fence dangerous places. And so, also, a shopkeeper, 
who leaves a trap-door open without any protection, 
is liable to a person lawfully coining there, who 
suffers injury by falling through such trap-door 
(Tindal, C. J., Lancaster Canal Co* v. Parnahy^ 11 
A. 8f E. 243; Barnes v. Ward, 9 C. B. 420; 19 
i. J., C P. 200 ; Gautret v. Egertm, L. JR., 2 C. P. 
371 ; Chapman v. Rothtcell, 27 L. J., Q. B. 815 ; 
Lax V. Mat/or of Darlington, 5 Ex, D. 28). 

But where a person, straying from the ordinary 
approaches to a house, trespasses where there is no 
path, and falls into an imguarded pit, he has no 
remedy for any injiuy suffered thereby, as the hurt 
is in such case caused by his own carelessness and 
misconduct, and accordingly the principle of con- 
tributory negligence applies (Wilde, B., Bolch v. 
Smith, 31 i. t/:, Ex. 203). 

(2) Bailways. — Eailway companies are responsible 
for the state of their works, and are liable to any 
person injured by the faulty construction, or negli- 
gent keeping up, of their bridges, embankments, &c. 
{Chester v. Holyhead R. Co,, 2 Ex, 251 ; Kearney v. 
i. B, 8f 8, Coast R. Co,, L, R,, 6 Q. B, 769 ; Lay v: 
Mid. Rail Co,, 34 L, T. 30). But if the ruinous 

o2 



196 PARTICULAR TORTS. 

state has been caused by a m major or act of Grod, 
(as where a railway gives way through an extraordi- 
nary flood,) the company is not liable, provided their 
line is constructed so firmly as to be capable of resist- 
ing the foreseen, though more than ordinary, attacks 
of the weather {Withers v. North Kent R, Co.^ 27 
i. c7., Ex. 417 ; O. W. R. Co. of Canada v. Favccett^ 

I Mom^e, P. C, C, N. S. 120 ; Mun^at/ v. Met. R. Co.y 
27 L. T. 762). 

(3) Canals. — So, too, canal companies are bound to 
take reasonable care to make their canal as safe as 
possible to those using it {Lane. Canal Co. v. Parnabf/^ 

II A. 8f R 243). 

(4) Public roads. — ^Similar principles apply to public 
roads ; so that where a local authority permits a road 
to get into a dangerous state, they are liable if any 
person is thereby injured {Kent v. Worthing Local 
Board, 10 Q. £. D. 118). 



Art. 76. — Nuisances causing Injuries to Guests. 

Mere guests, licensees and volunteers are 
considered as temporary members of the 
host's family, and can therefore only recover 
for injuries caused to them by hidden 
dangers which they did not know of, but of 
which the host knew or ought to have known. 
But visitors on business which concerns the 
occupier of premises, may maintain an action 
for any injury caused by the unsafe state 
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of the premises (see Tray v. Hedges^ 9 Q. B. 
D. 80). 

(1) Gueste. — ^In SouthcoteY. Stanley (1 H. 8f N. 247), 
the plaintiff was a guest of the defendant's, and when 
leaving the house a loose pane of glass fell from the 
door as he was pushing it open and cut him. It was 
held, that the plaintiff being a guest, was for the 
time being one of the family and could not recover 
for an accident, the liability to suffer which he shared 
in common with the rest of the family. 

(2) Persons coming on business. — But where, on 
the contrary, a workman came on business to the de- 
fendant's manufactory, and there fell down an un- 
guarded shaft, the defendant was held to be liable ; 
although it would have been otherwise had the 
plaintiff been one of his own servants, for it was not 
a hidden danger {Indennaur v. Dames ^ L, R,^\ C. P, 
274; 2tJ. 311). 

(3) The plaintiff, a licensed waterman, having 
complained to the person in charge, that a barge of 
the defendants was being navigated unlawfully, was 
refeirred to the defendants' foreman. While seeking 
the foreman, he was injured by the falling of a bale 
of goods so placed as to be dangerous, and yet to give 
no warning of danger: Held, that the defendants 
were liable {White v. France, 2 C. P. D. 308). 

(4) Huisances on railway stations. — So, in the case 
of railway companies, the company must take great 
care to ensure the safety of persons coming to their 
station, and if through want of light or proper 
directions any such person is injured, he may main- 
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t^ an action against the company. ' Thus, where 
the plaintiff, having a return ticket, arrived at the 
wrong side of the station, and there being no proper 
crossing and no directions, crossed the line in order 
to get to his train, and in doing so, on account of the 
ill-lighted condition of the station, fell over a switch 
and was injured, it was held that an action lay 
against the company {Martin v. G. N. JR. Co.y 24 
X. J., a P. 209 ; Burgess v. G. W. JR. Co., 32 L. T. 
76 ; Shepherd v. Mid. JR. Co., 20 TT. R. 705). 



Art. 77. — Limitation. 

Actions for injuries to the person caused 
by nuisances must be brought within the 
period of six years next after the cause of 
action arose. 

Exception. — Where the injury has caused death, 
any action brought by the personal representative, 
under Lord Campbell's Act, must be commenced 
within twelve calendar months from the death (see 
supra, p. 185). 
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Section IL 



OF INJURIES TO PROPERTY CAUSED BY 

NUISANCES. 



Sub-sect. 1. — Nuisances to Corporeal Hereditaments. 



Art. 78. — General Liahility. 

Any nuisance, pubKc or private, whereby 
sensible injury is caused to the property of 
another, or, whereby the ordinary physical 
comfort of human existence in such property 
is materially interfered with, is actionable. 

(1) Fumes. — Thus, in the case of Tippings v. 8L 
Helenas Smelting Co, (Z. i?., 1 Ch. 66), the fact that 
the fumes from the company's works killed the 
plaintiff's shrubs, was held sufficient to support the 
action ; for the killing of the shrubs was an injury to 
the property. 

(2) Hoisy trade. — So, too, it was said, in Cmmp v. 
Lambert (L. iJ., 3 Sq, 409), that smoke unaccom- 
panied with noise, or with noxious vapour, noise 
alone, and offensive vapours alone, although not 
injurious to health, may severally constitute a 
nuisance ; and that the material question in all such 
cases is, whether the annoyance produced is such as 
materially to interfere with the ordinary comfort of 
human existence. 

(3) And so, again, in Walter v. Selfe (4 D, G, <^ 
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8m. 322), Vice-Chancellor Enight Bruce said : 
"Both on principle and authority, the important 
point next for decision may properly, I conceive, be 
put thus : Ought this inconvenience to be considered 
in fact as more than fanciful, more than one of 
mere delicacy or fastidiousness, as an inconvenience 
materially interfering with the ordinary comfort 
physically of human existence, not merely according 
to elegant or dainty modes and habits of living, but 
according to plain and sober and simple notions 
among English people ? " (and see SoUau v. De Heldy 
2 8im,y N. 8. 133 ; and Inchbald v.' Robinson^ L, R,y 
4 Ch. 388). 

(4) Hoisy Entertainments. — So, too, the collection 
of a crowd of noisy and disorderly people, to the 
annoyance of the neighbourhood, outside grounds in 
which entertainments with music and fireworks are 
beiQg given for profit, is a nuisance, even though 
the entertainer has excluded all improper characters, 
and the amusements have been conducted in an 
orderly way ( Walker v. JBretvster, L. i?., 6 Eq. 25 ; 
and see also Inchbald v. Robinson^ L, R,y 4 Ch, 388). 

(5) So the letting off of rockets, and the esta- 
blishment of a powerful band of music playing twice 
a week for several hours within one hundred yards 
of a dwelling-house, are nuisances {lb,), 

(6) Dangerous substances. — So, if a person allows 
substances which he has brought on his land to escape 
into his neighbour's, an action lies without proof 
of negligence. Thus, as we have seen (suj^ra, p. 19), 
one who brings or collects water upon his land, 
does so at his peril, for if it escape and injure his 
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neighbour, he is liable, however careful he may 
have been {FktcJier v. Rylands^ L. B.yS H. i. 330 ; 
Fletcher v. Smith, 2 App. Ca. 781), unless the escape 
was caused by something quite beyond the possibility 
of his control, as the act of Grod or malice of a third 
party {Nichoh v. Marsland, 2 Ex. Div, 1 ; Box v. 
Jubb, 4 Ex, Div. 77) ; but where the water is natu- 
rally upon the land, the 'Owner is only liable for 
negligence in keeping it. And so, also, where water 
is brought upon land, or into a house, by the def en» 
dant, but ior the joint use of himself and the plaintiff, 
the latter cannot complain of any damage (not attri-- 
butable to the defendant's negligence) which its 
escape may cause to him {Anderson v. Oppenheimery 
5 Q. B. D. 602). 

(7) It has even been held in a recent case ( Whalley^ 
V. L. 8f Y. E. Co., 13 Q. B. B. 131) that even if a 
person has not brought the dangerous substance on 
to his land, he is yet liable if he takes active means to 
shift the danger from himself to his neighbour. 

In that case, by reason of an unprecedented rain- 
fall, a quantity of water accumulated against one of 
the sides of the defendants' embankment so as to 
endanger its stability. To prevent this the defen- 
dants cut trenches in the embankment, and so let 
the water flow on to the plantiff's land, and injured 
it. It was held that although the defendants had not 
brought the water on their land, they had no right 
to protect their property by transferring the mischief 
from their own land to that of the plaintiff. They 
would have been entitled, no doubt, to prevent the 
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water getting against their embankment, but they 
had no right, when once it was there, tp transfer it 
to their neighbour, any more than the owner of a 
natural lake could drain it on to his neighbour's 
lands. 

(8) Other examples. — Other examples of nuisance 
to corporeal hereditaments, are overhanging eaves 
from which the water flows on to another's property 
{Battishill v. Beedy 25 L. J.y C, P. 290) ; or over- 
hanging trees, or pigstys creating a stench, erected 
near to another's house. And it would seem that 
noisy dogs, preventing the plaintiff's family from 
sleeping, are nuisances, if the jury find that such 
discomfort is caused ; although, where the jury find 
that no serious discomfort has arisen, the court will 
not interfere {Street v. Ovgwell^ SeltoyrCs N. P., IZth 
ed. 1090). So, also, a small-pox hospital, so con- 
ducted as to spread infection to adjoining lands, is a 
nuisance {Hill v. Metropolitan Asylums Boards 6 App. 
Ga. 193). 

Art. 79. — Beasonahleness of Place. ' 

Where an act is proved to interfere with 
the comfort of an individual, so as to come 
within Art. 78, it cannot be justified by the 
fact that it was done in a reasonable place 
(Bamfordy. TurnUy, 31 Z.J. , <2.^.286; Hill 
V. Metropolitan Asylums Board^ supra). But 
what would be a nuisance in one locality 



f 
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may not be one in another (St Helenas Smeltinff 
Co. V. Tippings, 11 H. L. C. 650). 

(1) The spot selected may he very convenient for 
the defendant, or for the public at large, but very 
inconvenient to a particular individual who chance^ 
to occupy the adjoining land ; and proof of the benefit 
to the pubKc, from the exercise of a particular trade 
in a particular locality, can be no ground for depriving 
an individual of his right to compensation in respect 
of the particular injury he has sustained from it. 

(2) In St. Helenas Smelting Co.y. Tippings (supra) ^ 
Jjord Westbury said : " In matters of this descrip- 
tion, it appears to me that it is a very desirable thing 
to mark the difference between an action brought for 
a nuisance upon the ground that the alleged nuisance 
produces material injury to the property, and an 
action brought for a nuisance on the ground that the 
thing alleged to be a nuisance is productive of sensible 
personal discomfort. With regard to the latter, — 
namely, the personal inconvenience and interference 
with one's enjoyment, one's quiet, one's personal free- 
dom, anything that discomposes or injuriously affects 
the senses or the nerves, — ^whether that may or may 
not be denominated a nuisance, must undoubtedly 
depend greatly on the circumstances of the place 
where the thing complained of actually occurs. If a 
man Kves in a town, it is necessary that he should 
subject himself to the consequences of those operations 
of trade which may be carried on in the immediate 
locality, which are actually necessary for trade and 
oommerce, and also for the enjoyment of property, 
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and for the benefit of the inhabitants of the town, 
and the public at large. If a man lives in a street 
where there are numerous shops, and a shop is opened 
next door to him which is carried on in a fair and 
reasonable way, he has no ground of complaint be- 
cause, to himself individually, there may arise much 
discomfort from the trade carried on in that shop. 
But when an occupation is carried on by one person 
in the neighbourhood of another, and the result of 
that trade or occupation or business is a material 
injury to property y then unquestionably arises a very 
different consideration. I think that in a case of 
that description, the submission which is required 
from persons living in society to that amount of dis- 
comfort which may be necessary for the legitimate 
and free exercise of the trade of their neighbours, 
would not apply to circumstances, the immediate 
result of which is sensible injury to the value of the 
property." And Lord Cranworth said (referring to 
a case which he had tried when a Baron of the 
Exchequer) : "It was proved incontestably that 
smoke did come, and in some degree interfere with a 
certain person ; but I said, ' You must look at it, 
not with a view to the question whether abstractedly 
that quantity of smoke was a nuisance, hut ichether it 
teas a nuisance to a person living in the town of 
Shieldsy 



Art. 80. — Plaintiff coming to the Nuisance. 

It is no answer to an action for nuisance^ 
that the plaintiff knew that there was a nuis- 
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ance, and yet went and lived near it [Hole v. 
Barlow, 27 L. J., C. P. 208). 

Or in the words of Mr. Justice Byles in the above 
case, " It used to be thought that if a man knew that 
there was a nuisance and went and lived near it, he 
could not recover, because it was said it is he that 
goes to the nuisance, and not the nuisance to him. 
That, however, is not law now." The justice of this 
is obvious from the consideration, that if it were other- 
wise, a man might be wholly prevented from building 
upon his land if a nuisance was set up in its locality, 
because the nuisance might be harmless to a mere 
field, and therefore not actionable, and yet unendur- 
able to the inhabitants of a dwelling-house. 



Art. 81. — Haw far Right to commit a Nidsatice can 

he acquired. 

The right to carry on a noisome trade in 
derogation of the rights of another may be 
gained by statute, custom, grant, or prescrip- 
tion, but the right to carry on a trade which 
creates a public nuisance can only be acquired 
by clear statutory authority (see Elliotson v. 
Feetham, 2 Bing. N. C. 134 ; and see Flight v. 
Thomas, 10 A. 6f E. 590). 

(1) Thus, a railway company were by their Act 
authorized, among other things, to carry cattle, and 
fllso to purchase by agreement any lands not exceed- 
ing in the whole fifty acres, in such places as should 



206 PARTICULAR TORTS. 

be deemed eligible, for the purpose of providing 
additional stations, yards, and other conyeniences^ 
for receiving, loading, or keeping any cattle, goods^ 
or things, conveyed, or intended to be conveyed, by 
the railway. Under this power, the railway company 
bought land adjoining one of their stations, and used 
it as a yard for their cattle traffic. The noise of the 
cattle and drovers was a nuisance to the owners of 
houses near to the station, which, but for the Act, 
would clearly have entitled them to maintain an 
action. It was, however, held, that the purpose for 
which the land was acquired, being expressly autho- 
rized by the Act, and being incidental and necessary to 
the authorized use of the railway for the cattle traffic, 
the company were entitled to do what they did, and 
were not bound to choose a site more convenient to 
other persons. In giving judgment Lord Halsbury 
said : " It cannot now be doubted, that a railway 
company constituted for the purpose of carrying 
passengers, or goods, or cattle, are protected in the 
use of the functions with which Parliament haiJ 
entrusted them, if the use they make of those 
functions necessarily involves the creation of what 
would otherwise be a nuisance at common law.'^ 
His Lordship, on the construction of the particular 
Act, came to the conclusion that the powers of the 
Act did necessarily involve the creation of a nuisance 
by the company somewhere along their line, and gav^ 
to the company the absolute discretion as to the 
locality, and accordingly held that the parties injured 
had no remedy (L. ^ B. JR. Co.'y. Trumany 11 App^ 
Vas. 45). 
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(2) The last-mentioned case must, however, be 
carefully distinguished from that of Met, Asylum 
Distnct Board v. Hill (6 App. Cas. 193). There 
it appeared, that by their act, the Metropolitan 
Asylum District Board were authorized to purchase 
lands and erect buildings, to be used as hospitals. 
But it did not by direct or imperative provision 
order these things to be done. The Board erected a 
smallpox hospital, which was, in point of fact, a 
nuisance to owners of neighbouring lands. On these 
facts it was held, that the Board could not set up the 
statute as a defence. Lord Blackburn, in the course 
of his judgment, laid it down, that on those who seek 
to establish that the legislature intended to take away 
the private rights of individuals lies the burden of 
showing that such an intention appears by express 
words or necessary implication. And Lord Watson 
affirmed that where the terms of a statute are not 
imperative but permissive, the fair inference is that 
the legislature intended that the discretion, as to the 
use of the general powers thereby conferred, should 
be exercised in strict conformity with private rights^ 
It is somewhat difficult to reconcile this last dictum 
with the decision in the L, 8f B. R. Co. v. Truman^ 
and possibly it requires to be diluted. The distinc* 
tion, however, between the two cases was pointed out 
by Lord Selbome (11 App. Cas. 57) as follows : — " In 
that case {Met. Asylum District Board y. Sill), the 
establishment of a smallpox hospital within certain 
local limits was not specially authorized, as the 
construction of the London and Brighton Railway 
for the purpose (among other things) of the loading, 
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carriage, and unloading of cattle, and other animals 
was here. If it had been, I do not think that this 
House would have considered the case of any adjacent 
land in a situation not defined, which the Board 
might have been authorized to purchase by agree- 
ment for the enlargement, as they might think 
desirable, of the hospital premises, different from 
that of the hospital itself. In that case, no use of 
any land which must necessarily be a nuisance at 
common law was authorized ; it was not shown to be 
impossible that lands might be axjquired in such a 
situation, and of such extent, as to enable a smallpox 
hospital to be erected upon them without being a 
nuisance to adjoining land. Here there can be no 
question tha-t the legislature has authorized acts to be 
done for the necessary and ordinary purposes of the 
railway traffic {e,g.^ those complained of in Rex v. 
Feare, 4: B, 8f Ad. 30) which would be nuisances at 
common law, but which being so authorized are not 
actionable." His Lordship then came to the conclu- 
sion, that the powers for making cattle yards were 
ejusdem generis with the other ordinary powers of the 
company, and that as the exercise of the ordinary 
powers necessarily created nuisances {e, g.y smoke, 
noise, and so on) which were not actionable, so the 
exercise of the power in question necessarily created 
jiuisances which were therefore not actionable. 
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Sub-sect. 2.— Nuisances to Incorpobeal 
Hereditaments. 

Introdnctory. — A servitude is a duty or service 
-which one piece of land is bound to render, either to 
another piece of land, or to some person other than 
its owner. The property to which the right is 
attached is called the dominant tenement, that over 
-which the right is exercised being denominated the 
servient tenement. 

Servitudes are either natural or conventional. 
Natural servitudes are such as are necessary and 
natural adjuncts to the properties to which they are 
attached (such as the right of support to land in its 
natural state), and they apply universally throughout 
the kingdom. Conventional servitudes, on the other 
hand, are not universal, but must always arise 
either by custom, prescription or grant. The right 
to the enjoyment of a conventional servitude is 
called an easemmit or a profit d prendre^ according as 
the right is merely a right of user or a right of 
acquisition. 

As to what kind and what length of user will give 
a right to the various kinds of servitudes known to 
our law, and as to what servitudes are governed by 
the common law doctrines of prescription and what 
Iby the Prescription Act, all these are matters of real 
property law, for which I must refer the reader to 
works on that subject ; but wherever I shall hereafter 
Bpeak of a servitude imposed, or an easement or profit 
d prendre gained, by custom or prescription, I must 
. u. p 
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be understood to mean properly imposed or gained, in 
accordance with the doctrines of the law in reference 
to such matters of title. 



Art. 82. — Disturbance of Right of Support for Land 

without Buildings, 

(1) Every person commits a tort, who so 
uses his own land as to deprive his neigh- 
bour of the subjacent or adjacent support of 
minerals necessary to retain such neighbour's 
land in its natural and unencumbered state 
(Backhouse v. Bonomij 9 If. L. C. 503 ; Birm. 
Corp. V. Allen^ 6 Ch. D. 284). But there is 
no right to the support afforded by sub- 
terranean water {Popplewell v. Hodkinson^ 
L. i?., 4 Ex. 248). 

(2) In order to maintain an action for dis- 
turbance of this right, some appreciable 
damage must be shown {Smith v. Thackerahy 
L, R.^ 1 C. P. 664), or, where an injunction 
is claimed, some irreparable damage must be 
threatened (Birm. Corp. v. Allen, supra). 

(3) The right of support may be destroyed 
or prevented from arising by covenant, grant 
or reservation, but the language of the instru- 
ment must be clear and unambiguous (Bow- 
botham v. Wilson^ 8 S. L. C. 348 ; Aspden y. 
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Seddon, L. R.^ 10 Ch. App. 394, and cases 
there cited). 

(1) In Humphreys v. Brogden, Lord Campbell (in 
delivering the judgment of the court) said: "The 
right to lateral support from adjoining soil is not, 
like the support of one building upon another, sup- 
posed to be gained by grant, but is a right of pro- 
perty passing with the soil. If the owner of two 
adjoining closes conveys away one of them, the 
alienee, without any grant for that purpose, is en- 
titled to the lateral support of the other close the 
Tery instant when the conveyance is executed, as 
much as after the expiration of twenty years or any 
longer period. Pan ratione, where there are separate 
freehold from the surface of the land and the mines 
belonging to different owners, we are of opinion that 
the owner of the surface, while unencumbered by 
buildings atid in its natural state, is entitled to have it 
supported by the subjacent mineral strata. Those 
strata, may, of course, be removed by the owner of 
them, so that a sufficient support is left ; but if the 
surfa^^e subsides and is injured by the removal of 
these strata, although the operation may not have 
been conducted negligently nor contrary to the 
custom of the country, the owner of the surface may 
maintain an action against the owner of the minerals 
for the damage sustained by the subsidence. Unless 
the surface close be entitled to this support from the 
close imdemeath, corresponding to the lateral sup- 
port to which he is entitled from the adjoining 
surface close, it cannot be securely enjoyed as pro- 

p2 
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perty, and under certain circumstances (as where th^ 
mineral strata approach the surface and are of great 
thickness) it might be entirely destroyed. We Kke- 
wise think, that the rule giving the right of support 
to the surface upon the minerals, in the absence of 
any express grant, reservation or covenant, must be 
laid down generally, without reference to the nature 
of the strata, or the difficulty of propping up the 
surface, or the comparative value of the surface and 
the minerals." 

(2) But a servitude cannot be created by the act of 
a third party in cases where, but for that act, no 
servitude would have existed. Between the land of 
the plaintiffs and that of the defendants, who were 
the owners of a colliery, there was an intermediate 
piece of land, the coal under which had been worked 
out some years before by a third party. The 
effect of the cavity was, that when the defendants 
worked their coal, subsidence was caused in the 
surface of the plaintiff's land. It was admitted that 
if the intermediate land had been in its natural state 
no injury would have been caused to the plaintifiEs 
by the defendants' workings. Held, that the plain- 
tiffs had no right of action against the defendants. 
And Sir Q-. Jessel, M. R., said : — " It appears to me 
that it would be really a most extraordinary result 
that the man upon whom no responsibility whatever 
originally rested, who was under no liability wliat- 
ever to support the plaintiffs' land, should have that 
liability thrown upon him, without any default of 
his own" (Corporation of Birmingham v. Allen^ 6 CA. 
J). 290). 
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Exception. — ^Companies governed by the Eailway 
Clauses Consolidation Act, 1845, do not acquire any 
such right to subjacent support, by purchasing the 
surface; and the owners of the mines may, after 
having given notice to the company, so as to give 
them the opportunity of purchasing the mines, work 
them with impxmity, in the ordinary way {O, W. R, 
Co, V. Bennett^ L. jR., 2 JT. L. 29). But neither will 
an action lie against the company for any damage 
suffered by the mine owner, although perhaps he 
may demand compensation under the act (see Dunn 
V. Birm. Caiial Co,j L. B.j8 Q. B. 42). 



Art. 83. — Disturbance of Support of Buildings, 

(1) A tort is not committed by one, who 
so deals with his own property, as to take 
away the support necessary to uphold his 
neighbour's buildings^ unless a right to such 
support has been gained by grant, express 
or implied {Partridge v. Scatty 3 M. Sf W. 
220 ; Brown v. Eobins, ^ H. Sc N. 186 ; N. E. 
B. Co. V. Mliott, 29 L. J"., Ch. 808; Angus v. 
Dalton^ 6 App. Cas. 740). 

(2) But the owner of land may maintain 
an action for a disturbance of the natural 
right to support for the surface, notwith- 
standing buildings have been erected upon 
it, provided the weight of the buildings did 
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not cause the injury [Brown v. Bohins, 4 
JI. Sf N. 186; Stroyan v. KnowleSj 6 ib. 454) • 

(1) Thus, in Partridge v. Scott {ubi siip,)^ it was 
said that " rights of this sort, if they can be estab- 
lished at all, must, we think, have their origin in 
grant ; if a man builds a house at the extremity of 
his land, he does not thereby acquire any easement 
of support or otherwise over the land of his neigh- 
hour. He has no right to load his own soil, so as 
to make it require the support of his neighbours, 
imless he has some grant to that efiFect." 

(2) So again, as between adjoining houses, there 
is no obligation towards a neighbour, cast by law on 
the owner of a house, merely as such, to keep it 
standing and in repair; his only duty being to 
prevent it from being a nuisance, and from falling 
on to his neighbour's property {Chandler v. Robinsony 
4JEx. 163). 

(3) But where, on the other hand, houses are built 
by the same owner, adjoining one another, and 
depending upon one another for support, and are 
afterwards conveyed to different owners, there exists, 
by a presumed grant and reservation, a right of 
support to each house from the adjoining ones 
{Richards v. Rose, 9 JEx, 218). 

(4) And so, where adjoining houses are built by 
separate owners, a right of support may be gained 
by long user {Hide v. Thornbarough, 2 C, 8f K. 250 ; 
Angus v. Daltofi, 6 App. Ca. 740). 

[N.B. — ^The whole subject of the support of build- 
ings was under the consideration of the House of 
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Lords in the celebrated case of Angus v. Daltouy 
which was twice argued before their lordships. lu 
the Queen's Bench Division it was held by two 
judges to one, that where it was admitted that no 
grant by deed had been made, no implication of a 
grant could arise. The Court of Appeal and the 
House of Lords reversed this, holding that the 
enjoyment during twenty years of the support 
in point of fact raised a presumption that the 
plaintiffs were entitled thereto as a matter of right, 
and that the circumstance that no grant of the ease- 
ment had been made was not material; although it 
was open to the defendant to rebut the presumption 
by evidence, either that the owner of the servient 
tenement did not know the nature of the easement, 
or was incapable of making a grant. The student 
should study the judgments in this case carefully.] 



Art. 84. — Disturbance of Bight to Light and Air. 

(1) There is no right ex jure naturce^ to the 
free passage of light and air to a house or 
building (2 & 3 Will. 4, c. 71, s. 6); but 
such a right may be acquired, either by grant 
(which may be either express or implied) from 
the contiguous proprietors, or by reservation 
on the sale of the servient tenement, or by 
prescription. 

(2) Where such a right has been gained, 
no person will be allowed to interrupt such 
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passage, unless lie can show that, for what- 
ever purpose the plaintiff might wish to 
employ the light, there would be no material 
interference with it by the alleged obstruc- 
tion ( Yates V. Jack^ L. R.^ 1 Ch. 295 ; and see 
per Best, C. J., in Back v. Stacey^ 2 C. Sf P. 
465, and Dent y. Auction Mart Co., L. E., 2 
Eq. 245 ; Rohson v. Whittingham^ L. R., 1 Ch. 
442, and Theedy. Debenhanij 2 Ch. D. 165). 

(3) The question whether there has been 
a distinction in fact depends on the facts of 
each case [Parker v. First Avenue Hotel Co.j 
24 Ch. D. 282). 

(1) Thus, m Tates v. Jack {sup.)y where it was 
contended that the plaintiflf was not entitled to relief, 
because, for the purpose of his then present trade, he 
was obliged to shade and subdue the Kght, and that 
therefore he suffered no actual damage. Lord Cran- 
worth said: " This is not the question. It is com- 
paratively an easy thing to shade off a too powerf\il 
glare of sunshine, but no adequat(3 substitute can be 
found for a deficient supply of daylight. I desire, 
however, not to be understood as saying that the 
plaintiffs would have no right to an injunction unless 
the obstruction of light were such as to be injurious 
to them in the trade in which they are now engaged. 
The right conferred, or recognized, by the statute 
2 & 3 Will. 4, 0. 71, is an absolute and indefeasible 
right to the enjoyment of the Hght, without reference 
to the purpose for which it has been used. There- 
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fore, I should not think the defendant had established 
his defence, unless he had shown, that, for whatever 
purpose the plaintiffs might wish to employ the light, 
there would be no material interference with it " (and 
seeAt/nslepy. Glover, L,Ii. ^18 -B^.544,and 10 (7A.283). 

(2) And so, where ancient lights are obstructed, 
the fact that the owner of the building, to which the 
ancient rights belong, has himself contributed to the 
diminution of the light, will not in itself preclude 
him from obtaining an injunction or damages {Tap^ 
ling V. Jones, 11 H, L. C. 290 ; Arcedeckne v. Kelk, 
2 Giff. 683 ; Straight v. Bum, L. JR., 5 Ch. 163). 

(3) Nor will an enlargement of an ancient light, 
(although it will not enlarge the right, Cooper v. 
Huhhock, 31 L, «/"., Ch, 123,) diminish or extinguish 
it. And, therefore, where the owner of a building 
having ancient lights, enlarges or adds to the number 
of windows, he does not preclude himself from obtain- 
ing an injunction to restrain an obstiniction of the 
ancient lights {Aynsley v. Glover, sup,), 

(4) The dominant tenement must be a building ; 
and, therefore, a person who grants a lease of a house 
and garden, is not precluded (under the doctrine of 
not derogating from his own grant) from building 
on open ground retained by him adjacent to the 
house and garden, though, by so doing, the enjoy- 
ment of the garden, as pleasure ground, is interfered 
with, there being no obstruction of light and air to 
the house {Potts v. Smith, L, R,, 6 Eq, 311). 

(5) Illustrations of implied grant. — ^A man cannot 
derogate from his own grant. Therefore, if one 
grants a house to A., but keeps the land adjoining 
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the house in his own hands, he cannot build upon 
that land so as to darken the windows of the house. 
And if he have sold the house to one and the land to 
another, the latter stands in the grantor s place as 
regards the house (see per Bayley, J., Canham v. 
Fisky 2 Cr. Sf J. 128 ; Swansboroiif/h v. Coventry^ 9 
Bing. 309; Davies v. Marshall, De O. Sf Sin, 557; 
Freuen v. Phillips, 11 C, B., N. S. 449). 

(6) And so, where two separate purchasers buy 
two unfinished houses from the same vendor, and, at 
the time of the purchase, the windows are marked 
out, this is a sufficient indication of the rights of 
each, and implies a grant {Compton v. Richards, 1 Pr. 
27 ; Glave v. Harding, 27 L, J,, Ex, 286 ; Russell v. 
Watts, 10 App, Cas. 590). 

(7) Similarly, where two lessees claim imder the 
same lessor, it is said that they cannot, in general, 
encroach on one another's access to light and air 
(Cotitts V. Oorham, 1 M.8f M, 396; Jacomb v. Knight j 
32 L. J,, Ch, 601). But it would seem that this 
statement of the law is too wide, as it is diflScult to 
see what right the second lessee can have against the 
first, for no act of his can be a derogation from the 
second demise. And, indeed, it has been distinctly 
held, that where the grantor sells the land but retains 
the house, there is no duty upon the grantee of the 
land to abstain from building upon it, and the grantor 
cannot prevent him ; for to do so would be as much 
as in the preceding case, a derogation from his own 
grant {WTiife v. Bass, 31 Z. J., Ex. 283 ; Wlieeldon 
V. Bmroics, 12 Ch. 2). 231). 

(8) Again, if the owner of the dominant tenement 
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authorizes the owner of the servient tenement, either 
verbally or otherwise, to do an act of notoriety upon 
his land, which, when done, will affect or put an end 
to the enjoyment of the easement, and such act is 
done, the licensor cannot retract. Thus, where A. 
had a right to light and air across the area of B., 
and gave B. leave to put a skyKght over the area, 
which B. did : it was held that A. oould not retract 
his licence, although it was found that the skylight 
obstructed the light and air. For it would be very 
imreasonable, that after a party has been led to incur 
expense in consequence of having obtained a licence 
from another to do an act, that other should be per- 
mitted to recall his licence ( Winter v. Brockweli, 8 
Hast, 309 ; Webb v. Paternostei-, Palmer y 71). 

(9) Eeservaflon of light seldom implied. — But 
although by the grant of a part of a tenement there 
will pass to the grantee all those continuous and 
apparent easements over the other part of the tene- 
ment which are necessary to the enjoyment of the 
part granted, and have been hitherto used therewith; 
yet as a general rule there is no corresponding im- 
plication in favour of the grantor, though there are 
certain exceptions to this, as in the case of ways of 
necessity. A workshop and an adjacent piece of 
land belonging to the same owner were put up for 
sale by auction. The workshop was not then sold, 
but the piece of land was. A month after the con- 
veyance the vendor agreed to sell the workshop to 
another person. The workshop had windows over- 
looking and receiving their light from the piece of 
land first sold. The purchaser of the piece of land 
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proposed to build thereon so as to obstruct the light 
of the workshop windows. On an action being 
brought to restrain him, it was held that as the 
common vendor had not, when he conveyed the 
piece of land, expressly reserved the access of light 
to his windows, the purchaser thereof could.build so 
as to obstruct them, and that whatever might have 
been the case had both lots been sold at one auction, 
there was under the circumstances no implied reser- 
vation of light over the piece of land first sold 
{TFheeldon v. Burrows, uhi sup,), 

(10) On the other hand, although there maybe no 
reservation of the right to light in express terms, yet, 
if looking at the whole transaction, the nature of the 
property, and so on, a reservation of the right to 
light appears to be reasonably implied, the Court 
will give effect to it. (See and consider circumstances 
in Russell v. Watts, 10 App, Cos. 590.) 



Art. 85. — Disturbance of Water Rights. 

• 

(1) The right to the use of the water of a 
natural surface stream, belongs, jure naturce 
and of right, to the owners of the adjoining 
lands, every one of whom has an equal right 
to use the water which flows in the stream ; 
and consequently, no proprietor can have the 
right to use the water to the prejudice of any 
other proprietors (Chasemore v. Richards^ 7 
H. L. Ca. 349 ; Wright v. Howard, \ S. 6f S. 
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203 ; Dickenson v. Chr. June, Canal Co.^ 7 Ex. 
299). 

(2) There can, however, be no property in 
water which runs through natural undefined 
channels underground ( Cha^emore v. Richards ^ 
sup.) 

(1) Every riparian owner may reasonably use the 
stream for drinking, watering his cattle or turning 
his mil], and other purposes, provided he does not 
thereby seriously diminish the stream (see Embrey v. 
Owen, 6 Ex. 353). 

(2) If the rights of a riparian proprietor are inter- 
fered with, as by diverting the stream or abstracting 
or fouling the water, he may maintain an action 
against the wrongdoer, even though he may not be 
able to prove that he has suffered any actual loss 
{Wood V. Wavd^ 3 Ex. 748; Embrey r, Owen, G E:t. 
369; Crossley v. Lightowler, L. i?., 2 Ch. 478). 
Nevertheless, where a non-riparian owner, with the 
licence of a riparian owner, takes water from a river, 
and after using it for cooling certain apparatus, 
returns it imdiminished in value and unpolluted in 
quality, a lower riparian owner has no right of action. 
For his right is to have the water undiminished in 
quantity and undefiled in quahty, and that right is 
not infringed {Remit v. G. E. R. Co., 27 Ch. D. 
122). 

('^) And although there can be no property in 
wnter running through underground undefined 
channels, yet no one is entitled to pollute water 
flowing beneath another's land. Thus, in Ballard v. 
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Tomlinaon (29 Ch, JD. 115), where neighbours each 
possessed a well, and one of them turned sewage into 
his well, in consequence whereof the well of the other 
became polluted, it was held by Pearson, J., that no 
action lay ; on the groimd that, it being settled law 
that a landowner is entitled so to deal with imder- 
ground water on his owa land, as to deprive his 
neighbour of it entirely, it follows that he is equally 
entitled to render such water unfit for use by 
polluting it. This decision was, however, reversed 
on appeal. For (as was pointed out in a previous 
edition of this work issued while the appeal was 
pending) there is a considerable difference between 
intercepting water in which no property exists, on the 
one hand, and sending a new, foreign and deleterious 
substaiice on to another's property, on the other hand. 
The immediate damnum (viz., the pollution of the 
water) might possibly be no legal damnum; but 
allowing sewage to escape into another's property (for 
CUJU8 est solum, ejus est usque ad inferos) is of itself 
an injuria which needs no damnum. 



Art. 86. — Use of Water Rights so as to cause Floods. 

(1) If by means of impediments placed 
in or across a stream a riparian proprietor 
causes the stream to flood the lands of a 
proprietor higher up the stream, he will be 
liable for damages resulting therefrom. 

(2) If a higher proprietor collects water and 
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pours it into the watercourse in a body, and so 
floods the lands of a proprietor lower down 
the stream, he will be liable for damage 
resulting therefrom {^Chasemore y. Richards^ 7 
H, L. C. 349 ; Sharpe v. Hancock, 8 Sc. N:R. 46). 

Exception. Prescriptive rights. — Eights in dero- 
gation of those of the other ripariaii proprietors may 
he gained by grant or prescription {Acton v. Blundelly 
12 M. 8f W. 353 ; Carlyon v. Lavering, 1 H, Sf N. 
784; 26 Z. J.yEx.25l). 



Art. 87. — Rights in Artificial Watercourses, 

An artificial watercourse may have been 
originally made under such circumstances, 
and have been so used, as to give all the 
rights which a riparian proprietor would 
have had if it had been a natural stream 
{Sutliffe V. Booths, 32 L. J., Q. B. 136). 

(1) Where a loop had been made in a stream, 
which loop passed through a field A., it was held that 
the grantee of A. became a riparian proprietor in 
respect of the loop {Nuttall v. Braceiceli, L. R., 2 
Ex. 1). 

(2) A natural stream was divided immemorially, 
but by artificial means, into two branches; one branch 
ran down to the river Irwell, and the other passed 
into a farm yard, where it suppUed a watering trough, 
and the overflow from the trough was formerly dif- 
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fused over the surface and discharged itself by per- 
eolation. In 1847, W., the owner of the land on 
which the watering trough stood and thence down to 
the Irwell, connected the watering trough with reser- 
voirs which he constructed adjacent to, and for the 
use of, a mill on the Irwell. In 1865, W. became 
owner of all the rest of the land through which this 
branch flowed. In 1867, he conveyed the mill, with 
aU water rights, to the plaintiff. In an action brought 
by the plaintiff against a riparian owner on the stream 
above the point of division, f pr obstructing the flow 
of water, it was held that the plaintiff was entitled 
to maintain the action {Holker v. Pw^rit, L. i2., 10 
Ex. {Ex. Ch.) 59). 

(3) But where the watercourse is merely put in 
for a temporary purpose, as for drainage of a farm, 
or the cariTing off of water pumped from a mine, a 
neighbouring landlord, benefited by the flow from 
the drain or stream, cannot sue the farmer or mine 
owner for draining off the water, even after fifty 
years' enjoyment {Qreatrex v. Hayward^ 8 Ex. 291). 



Art. 88. — Distiirhance of Private Rights of Way {a). 

Where one grants land to another, and 
there is no access to the land sold, except 
through other land of ihe grantor, or no 



(a) The only right of way which calls for remark in aa 
elementary work of this kind, is tliat which is said to arise 
by necessity. ; 
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access to the land retained, except through 
the land sold, the law implies, in the one 
case, a grant to the purchaser of a private 
right of way over the land retained, and in 
the other case, a reservation to the vendor of 
a private right of way over the land sold 
{Gayford v. Moffat^ L. R.^ 4 Ch. 133; Pen- 
nington V. Gallandy 22 L. J"., JEx. 349), and 
any disturbance of such rights constitutes a 
tort. But when the necessity ceases the right 
ceases, but the right revives again when the 
necessity revives (Holmes v. Goring^ 2 Bing. 
76 ; Pearson v. Spencer^ 1 B. 6f S. 684). 

Therefore, when by a subsequent purchase a man 
can approach his land without going over that of 
his neighbour, his right to do so ceases ; but upon 

the re-sale of such subsequent purchase the right 
revives. 



Art. 89. — Disturbance of Rights of Common. 

A person commits a tort : — 

(1) Where, having no right of common, 

he puts beasts on the land ; or, having 
such right, he puts uncommonablo 
ones on to it ; 

(2) Where, being a commoner, he sur- 

charges or puts more beasts on the 

U. Q 
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common than he is entitled to put ; 
and 
(3) Where he encloses or obstructs the 
common. 

(1) The lord may by prescription put a stranger's 
cattle into the common, and also, by a like prescrip- 
tion for common appurtenant, cattle that are not 
commonable may be put into the common ; but, un- 
less such prescription exists, the cattle of a stranger, 
or the uncommonable cattle of a commoner, may be 
driven off, or distrained damage feasant, or their 
owner may be sued either by the lord or a com- 
moner. 

(2) Surcharging generally happens where the 
right of common is appendant, that is to say, where 
the common is Umited to beasts that serve the 
plough or manure the land, and are levant and. 
couchant on the estate ; or where it is appurtenant, 
that ]B to say, where there Is a right of depasturing 
a limited number of beasts upon the common, which 
number is taken to be the number which the land, 
in respect of which the common is appurtenant, is 
capable of supporting through the winter if cultivated 
for that purpose {Can v. Lambert, Z. i?., 1 Ex. 168). 
A common in gross can only arise from express 
grant to a paXular person and his heirs, and, 
having no connection with his land, the number of 
commonable beasts, unless expressly Umited by the 
grant, is indefinite. 

.Conunon appendant and appurtenant being hmit-» 
able by law, a commoner surcharging the common. 
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commits a wrong for which the lord may distrain the 
beasts surcharged, or bring an action, and any com* 
moner may also bring an action, whether the sur- 
charger be the lord or another commoner {Steph, 
Comm,, bk, v. ch, tin.), 

(3) Obstruction. — The common being free and open 
to all having commonable rights over it, it follows 
that when the owner of the land or some other 
person so encloses or otherwise obstructs a common 
that the commoner is precluded from enjoying the 
benefit to which he is by law entitled, the commoner 
may maintain an action (Citi/ Commissioners of Sewers 
V. Glass^ i. R.y 19 Eq, 134). This may happen, 
either by enclosing the land, or ploughing it up, or 
driving off the cattle, or making a warren and so 
stocking it that the rabbits eat up all the herbage. 
The lord may, however, lawfully make a warren if the 
rabbits be so kept imder as not to occasion this injury 
{Bullen V. Langdon^ C, Eliz, 876). 



Other disturbances. — ^There are certain other kinds 
of disturbance, for which I must refer to larger 
works. Such are disturbance of patronage, pews, 
franchise, and tenure. 



Art. 90. — Remedy for Nuisances by Abatement, 

(1) The law gives a peculiar remedy for 
nuisances by which a man may right himself. 

q2 
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This remedy is called abatement, and consists 
in the removal of the nuisance. 

(2) A nuisance may be abated by the party 
aggrieved thereby, so that he commits no 
riot in the doing of it, nor occasions, 
in the case of a private nuisance, any 
damage beyond what the removal of the 
inconvenience necessarily requires (Steph. 
Conim.j bk. v. ch. e.); but a man cannot enter 
a neighbour's land to prevent an apprehended 
nuisance (a). 

(1) Thus, if my neighbour build a wall and ob- 
struct my ancient lights, I may, after notice and 
request to him to remove it, enter and pull it down 
(iZ. V. Rosswelly 2 Salk. 459) ; but this notice should 
always be given {Daviea v. Williatnsj 16 Q. B. 556). 

(2) But where the plaintiEE had erected scaffolding 
in order to build, which building when erected would 
have been a nuisance, and the defendant entered and 
threw down the scaffolding, such entry was held 
wholly xmjustifiable (No^ins v. Baker, 1 Roll. Rep. 
393, /o/. 15). 

(3) Obstructions to watercourses may be abated by 
the party injured, whether by diminution or flooding 
{Roberta v. Rose, L, R., 1 Ex. 82). 

(4) A commoner may abate an encroachment on 
his common, such as a house {Davies v. Williams^ 



{a) It is generally very imprudent to attempt to abate a 
nuiBance. It is far better to apply for an injimction. 
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supra) J or fence obstructing his right {Mason v. Casar, 
2 Mod. 66) ; but he cannot abate a warren however 
great a nuisance, but must appeal to a court of justice 
{Cocper V. Marshall, 1 Burr. 226). 



Art. 91. — Remedy of Reversioners foi* Nuisances. 

Whenever any wrongful act is necessarily- 
injurious to the reversion to land, or has 
actually been injurious to the reversionary 
interest, the reversioner may sue the wrong- 
doer {Bedingfield v. Onslow^ 1 Saund. 322). 

(1) Thus, opening a new door in a house may be 
an injury to the reversion, even though the house is 
none the worse for the alteration ; for the mere alte- 
ration of property may be an injury {Toting v. 
Spencer, 10 B. Sf C. 145, 152). 

(2) So if a trespass be accompanied with an 
obvious denial of title, as by a public notice, that 
would probably be actionable (see judgment, Dobson 
V. Bluckmore, 9 Q. B. 991). 

(3) So, the obstruction of an incorporeal right, as 
of way, air, Hght, water, &c., may be an injury to 
the reversion {Kidgcll v. Moore, 9 C. B. 364 ; Met. 
Ass. Co. V. Fetch, 27 L. J., C. P. 330 ; Greenslade v. 
V, Halliday, 6 Bing. 379). 

(4) But an action will not lie for a trespass or nuisance 
of a mere transient and temporary character {Baxter 
V. Taylor, 4: B.8f Ad. 72). Thus, a nuisance arising 
from noise or smoke will not support an action by 
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the reyeraioner {Mumfard v. 0. W. 8f W* JR* Co.j 
26 L. J.f Ex. 265 ; Simpson v. Savage^ 26 i. t/l, C. P, 
50). Some injuiy to the reversioii miust always be 
proved, for the law wiU not assume it from any a«fa 
of the defendant {KidgellY. Moare, sup.). 
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CHAPTER IV- 

Of Torts founded on the direct Infringement 

OF Private Rights. 

Introductory. — ^Hitherto we have been considermg 
torts in which there was a wrongful act distinct from 
the damage to the plaintiff, and which might, if it 
had not been followed by damage, have given no 
right of action. Such wrongful acts depend, as we 
have seen, upon (1) a state of mind from which the 
law infers malice, that is, a conscious, or intentional 
violation of law to another's prejudice ; or (2) a 
course of conduct from which the law infers negli- 
gence, or reckless indifEerence to the rights of others; 
or (3) an usurpation of powers, or an abstention from 
duties in relation to property of the defendant or 
the public, wliich may or may not cause private 
damage. 

The class of torts about to be considered, however, 
differs from all the foregoing, by reason of the 
wrongful act and the damage resulting from it being 
practically indivisible. These are what are spoken 
of in many text books as injurim. They require no 
proof of intention to commit a wrong, and no proof 
of damage resulting from it. The mere fact that a 
private right has been infringed without lawful excusCy 



! 
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constitutes of itself both wrongful act and damage, 
and gives the party affronted a right of action, even 
although his actual surroundings may have been 
improved rather than depreciated. 

Such torts usually consist of infringements of the 
rights of liberty, of immunity from assault and 
battery, or of the enjoyment of real or personal 
property, including in the latter term incorporeal 
l^roperty consisting of monopolies or rights of exclusive 
user in relation to patented inventions, trade marks, 
designs, and literary productions. 



Section L 

OF FALSE IMPRISONMENT. 



Art. 92. — Definition. 

False imprisonment consists in the im- 
position of a total restraint for some period, 
however short, upon the liberty of another, 
mthout sufficient legal authority {Bird v. 
Jones^ 7 Q. B. 743). The restraint may be 
either physical or by a mere show of 
authority. 

Moral restraint. — Imprisonment does not imply 
incarceration, but any restraint by force or show of 
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authority. For instance, where a bailiff tells a per- 
son that he has a writ against him, and thereupon 
such person peaceably accompanies him, that consti- 
tutes an imprisonment {Grainger v. Hill, 4 Bimj. 
N. C. 212 ; see Harrey v. Maym, 6 L\ i?., C, i. 
417). But some total restraint there must be, for a 
partial restraint of locomotion in a particular direction, 
(as by preventing the plaintiff from exercising his 
right of way over a bridge,) is no imprisonment ; for 
no restraint is thereby put upon his liberty {Bird v. 
JoneSy sup.). 

The rules which apply to imprisonments by private 
persons, and those which apply to imprisonments by 
judges and other magistrates, are necessarily diffe- 
rent. It wiU be therefore more convenient to consider 
them separately. 



Sub-sect. 1. — Of Impeisonments by PRrv'ATE Persons 

AND Constables. 



Art. 93. — General Immunity from Imprisonment, 

(1) A person who arrests or imprisons 
another without a legal, and legally exe- 
cuted, warrant, commits a tort, except in 
certain exceptional cases. 

(2) Where an arrest can only lawfully bo 
made by warrant, the person arresting must 
have it with him at the time, ready to be 
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produced if demanded ( Gilliard v. Loxton^ 3 1 
L. J., M. C. 123). 

Thus, for either a constable or private person to 
arrest a person who is suspected of a mere mis- 
demeanour, or a person who has committed a past 
assault, or the like, without the warrant of a magis- 
trate, is a false imprisonment, for which tiie party 
making the arrest will be liable, even although the 
party arrested might have been properly arrested, 
had a warrant been obtained. 

Exceptional cases jiistifying arrests by private 
persons. — In the following cases, a private citizen 
may arrest another with impunity, viz. : — 

(1) Bail. — A person who is bail for another may 
always arrest and render him up in his own discharge 
{Exp. Lyne, 3 Stark. 132). 

(2) Felons. — A treason or felony having been 
actually committed^ a private person may arrest one 
reasonably, although erroneously, suspected by him ; 
but the suspicion must not be mere surmise (Beckwith 
V. Philby, 6 £. Sf C. 635). So a person may arrest 
another in order to prevent him from committing a 
felony. 

In an action for false imprisonment, where the de- 
fendant, in order to justify himself, must prove that a 
felony was in fact committed, and where it appears that 
if it were committed it could only have been committed 
by the plaintiff, the fact that the latter has been tried 
for the alleged felony and acquitted, does not estop 
the defendant from giving evidence that he did 
really commit it. For the verdict in the criminal 
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trial was res inter alios acta, and could not reasonably 
be held binding on the defendant in a distinct 
proceeding {CahillY. MtzgibboUy 16 L. JR. Ir. 371). 

(3) Breakers of peace. — A private person may and 
ought to arrest one comlnitting, or about to commit, 
a breach of the peace, but not if the afEray be over, 
and not likely to recur {Timothy v. Simpson, 1 Cr. 
M. 8f B. 757). 

(4) Night offenders. — Any person may arrest and 
take before a justice one found committing an indict- 
able offence between 9 p.m. and 6 a.m. (14 & 15 Vict, 
c. 19, s. 11). 

(5) Malicious injurers. — The owner of property or 
his servant may arrest and take before a magistrate 
any one found committing malicious injury to such 
property (14 & 15 Yict. c. 19, s. 11 ; 24 & 25 Vict. 
c. 97). 

(6) Offering goods for pawn. — A private person, 
to whom goods are offered for sale or pawn, may, if 
he has reasonable ground for suspecting that an 
offence against the Larceny Amendment Acts (24 & 
25 Vict. c. 96 ; 35 & 36 Vict. c. 93, s. 34) has been 
committed with respect to them, arrest the person 
offering them, and take him and the property before 
a magistrate. 

(7) Vagrants. — Any person may arrest, and take 
before a magistrate, one found committing an act of 
vagrancy (5 Geo. 4, c. 83). 

N.B. Such acts are soliciting alms by exposure of 
wounds, indecent exposure, false pretences, fortune- 
telling, betting, gaining in the public streets, and 
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many other acts, for which I must refer to the 4th 
section of the Act. 

(8) Brawlers. — ^A churchwarden may apprehend, 
and take before a magistrate, any person disturbing 
divine service (14 & 15 Vict. o. 19, s. 11). 

(9) Other cases depending upon relationship. — 
Officers in the army or navy may imprison their 
subordinates. So a parent may lock up his child, 
and perhaps a husband his wife, and a master his 
apprentice. 

(10) Particolar exceptions. — ^In London, the owner 
of property may arrest any one fownd committing 
any indictable offence, or misdemeanour in respect to 
such property, punishable upon summary conviction. 

Most private Eailway Acts, too, give power to 
officers of the company to detain unknown offenders 
against the Act. 

Ship masters have special powers of imprisoning 
crew and passengers. 

Special powers, too, are frequently given to the 
police of certain towns and cities, by their Local 
Acts. 

Under the above exceptions numbered 4, 5, and 7, 
it is no excuse to prove the commission of the offence 
immediately before the arrest, for the arrest must be 
made in the course of the commission of the offence 
{Simmon v. Milligan^ 2 C, B, 533). 

Exceptional cases justifying arrests by constables 
without warrant. — Of course a constable can arrest a 
person in his capacity of a private citizen wherever a 
private citizen could do so. But in addition to such 
cases, he has greater powers conferred upon him than 
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ordinary individuals, in order that he may efficiently 
perform his duty as a guardian of the public peace. 

(1) Cases of suspected felony. — ^As we have seen, a 
private person can only arrest a suspected felon in 
cases where a felony has actually been committed by 
sotne one ; and if it should turn out that no such felony 
was ever committed, he will be liable however reason- 
able his suspicions may have been. It would, how- 
ever, be obviously absurd to require a constable to 
satisfy himself at his peril that a felony had been in 
fact committed, before acting ; and consequently the 
law provides that a constable may make an arrest 
merely upon reasonable suspicion that a felony has 
been committed, and that the party arrested was the 
doer ; and even though it should turn out eventually 
that no felony has been committed he will not be 
liable {Marsh v. Loader, 14 C. B,,N. S. 535 ; Griffin 
V. Coleman, 28 L. J., Ex. 134). The suspicion, how- 
ever, must be a reasonable one, or the constable will 
be liable. Thus, a person told the defendant, a 
constable, that a year previously he had had his 
harness stolen, and that he now saw it on the plain- 
tiff's horse, and thereupon the defendant went up to 
the plaintiff and asked him where he got his harness 
from, and the plaintiff making answer that he had 
bought it from a person unknown to him, the con- 
stable took him into custody, although he had known 
him to be a respectable householder for twenty years. 
It was held that the constable had no reasonable 
cause for suspecting the plaintiff, and was conse- 
quently liable for the false imprisonment {Hogg v. 
Ward, 27 L. J. Ex. 443). 
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But where one man falselj charges another with 
having committed a felony, and a constahle, at and 
by liis direction, takes that other into custody, the 
party making the charge, and not the constable, is 
liable {Davies v. RtMsell, 2 M. Sf P. 607). "It 
would be most mischievous," Lord Mansfield remarks, 
" that the officer should be bound first to try, and at 
his peril exercise his judgment as to the truth of the 
charge. He that makes the charge alone is answer- 
able " {Griffin V. Coleman, 4: H. 8f N. 265). 

(2) Breakers of peace. — A constable may and 
ought to arrest one committing, or about to commit, 
a breach of the peace, even after the affray (so that 
it be immediately after), in order to take the offender 
before a magistrate (i2. v. Lights 27 L, J, M. C 1). 

(3) Malicious injurers. — ^A constable may arrest 
and take before a magistrate o^njone found committing 
malicious injury to property (14 & 15 Yict. c. 19, 
s. 11 ; 24 & 25 Vict. c. 97). 

(4) Brawlers. — ^A constable may arrest and take 
before a magistrate anyone interrupting divine 
service (14 & 15 Vict. o. 17, s. 11). 



Sub-sect. 2. — Of Impeisonment by Judicial Officers. 



Art. 94. — General AuthoiHty of Judicial Officers. 

(1) No judicial officer, invested with autho- 
rity to imprison, is liable to an action for a 
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Wrongful imprisonment, unless he acted 
beyond his jmisdiction {Doswall v. Impet/y 
1 B. Sf a 169 ; Kemp v. Neville, 10 C. B., 
N. S. 523): not even though he imprisons 
the plaintiff maliciously {Reon v. Smith, 18 
C. B. 126 ; DawTcim v. PauUt, L. R., 5 Q. B. 
94). 

(2) In order to constitute a jurisdiction, 
such officer must have before him some suit, 
complaint, or matter in relation to wliich ho 
has authority to inflict imprisonment or arrest. 

(1) In the case of Scott v. Stansfield {L. i?., 3 Hu:. 
220), which, though an action of slander, will very 
well repay a careful perusal, Kelly, C, B., remarks, 
" It is essential in all courts, that the judges, who 
are appointed to admioister the law, should be 
permitted to administer it under the protection of 
the law independently and freely, without favour 
and without fear. This provision of the law is not 
for the protection or benefit of a malicious or corrupt 
judge, but for the benefit of the public, whose 
interest it is that the judges should be at liberty to 
exercise their functions with independence, and with- 
out fear of consequences. How could a judge so 
exercise his office, if he were in daily and hourly fear 
of an action being brought against him, and of 
having the question submitted to a jury, whether a 
matter, on which he has commented judicially, was or 
was not relevant to the case before him ? Again, if 
a question arose as to the bona fides of the judge, 
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it would have, if the analogy of similar cases is 
to be followed, to be submitted to the jury. It is 
impossible to over-estimate the inconvenience of such 
a result. For these reasons I am most strongly 
of opinion that no such action as this can under any 
circumstances be maintainable " (a). 

(2) Where a court has jurisdiction of a matter 
before it, but acts erroneously, the parties suing 
(unless they acted maliciously), the court itself, and 
the officers executing its orders or warrants, will be 
protected from any action at the suit of a person 
arrested. But where it has no jurisdiction all these 
parties may be liable {Corny n, Dig. tit. County Court y 
8 ; Houlden v. Smith, 14 Q. B. 841 ; West v. Small^ 
tcood, 3M.8f W, 421 ; Wingate v. Waite, 6 M. 8f JF. 
746 ; Brown v. JFatson, 23 L. T. 745). 



(a) Whether a magistrate would be equally exempted froip. 
liability in cases where he had acted maliciously, does not 
seem to have been decided. It will at once appear that the 
judgment of the Chief Baron, which I have cited at consider- 
able length on account of its lucid enunciation of the prin- 
ciples on which this exception is based, is broad enough to 
include actions brought against a justice of the peace. At 
the same time, it must be admitted the first section of Jervis' 
Act (11 & 12 Vict. c. 44), as has been pointed out by Mr. 
Eoscoe in his Law of Nisi Prius Evidence, would seem to 
imply that such an action could be supported. There the 
matter rests, but I confess I have little doubt, should the 
question ever arise, that, provided he acts within his juris- 
diction, a magistrate is no more answerable (by action, that 
is to say) for a malicious act, than is a judge of a county 
court or of the High Court. In this opinion the learned 
author above cited seems to concur. 
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• 

' (3) So where a magistrate acts without those 
<5ireumstanoes which must concur to give him juris- 
diction he will be liable {Morgan v. Hughes^ 2 T. It. 
225). But an information brought before a magis- 
trate, charging an offence within his cognizance, 
gives him jurisdiction {Cave v. Mountain^ 1 M. 8f G. 
257). 



Art. 95. — PrimS, facie Jurisdiction sufficient to excuse 

Judicial Officer. 

The judge of an inferior court, having a 
J9rimd facie jurisdiction over a matter, is not 
responsible for a false imprisonment com- 
mitted on the faith of such prima facie juris- 
diction, if, by reason of something of vrhich 
lie could have no means of kuovrledge, he 
really has no jurisdiction ( Galder v. Halkettj 
3 Moore, P. C. C. 28). 

Thus if, through an erroneous statement of facts, ^ 
person be arrested under process of an inferior court j 
for a cause of action not accruing within its jurisdic* 
tion, no action lies against the judge or officer of the 
court, but against the plaintiff only {Olliett v. Bessey^ 
2 W. Jones, 214). 



Art. 96. — Power to imprison for Contempt of Court. 

The superior courts of law and equity 
have jurisdiction to punish by commitment 

u. R 
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for any insult offered to them, and any libel 
upon them, or any comtemptuous or im- 
proper conduct committed by any person 
with respect to them ; but inferior courts of 
record have power only to commit for con- 
tempts committed in court. 

(1) During the pendency of a suit in a superior 
court, the publisher of a newspaper commits a con- 
tempt, if he pubhshes extracts from affidavits with 
comments upon them {Tichbm^ne v. Mostyriy L, R.y7 
Eq. 56). 

. (2) Where an indictment has been removed into 
• the Queen's Bench Division, and a day appointed for 
trial, the holding of public meetings, alleging that 
the defendant is not guilty, and that there is a con* 
spiracy against him, and that he cannot have a fair 
trial, is a contempt of court {Onslow^ s and Whalley^s 
casBy Reg. v. CastrOy i. i?., 9 Q. B. 219). 

(3) A sohcitor is guilty of a contempt of court in 
writing, for pubhcation, letters tending to influence 
the result of a suit {Davis v. £lei/y L, R.yl Eq, 49), . 

(4) It seems that a judge of a county court has 
power only to commit for contempts committed before 
the court and whilst it is sitting. (See R. v. Leroy^ 
'Weekly NoteSy Feb. 8, 1873.) 

(5) A justice of the peac^ may conunit one who 
eaUs him, in court, a liar {Rex v. Revely 1 Sir. 421). 
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Art. 97. — Power of Magistrates to imprison. 

(1) If a felony, or breach of the peace, be 
committed in view of a justice, he may per- 
sonally arrest the offender or command a 
bystander to do so, such command being a 
good warrant. But, if he be not present, he 
must issue his written warrant to apprehend 
the offender (2 Hale, PI Cr. 86). 

(2) Where a justice acts in a matter with- 
out any, or beyond his, jurisdiction, a person 
injured by any conviction or order issued by 
such justice in such matter cannot maintain 
an action in respect thereof, until such con- 
viction shall have been quashed by the 
proper tribunal in that behalf ; nor for any- 
thing done under a warrant followed by a 
conviction or order, until such conviction be 
quashed ; nor at all for anything done under 
a warrant for an indictable offence, if a sum- 
mons had been previously served and not 
obeyed. (See 11 & 12 Vict. c. 44.) 

Constables executing the warrants of justices issued 
without jurisdiction are specially protected by 24 Geo. 
.2, c. 44, SB. 6, 8, from any action, unless they have 
refused for six days after written demand to produce 
the warrant. 

It may be also observed that, by sect. 9, a month's 
jiotice is required to be given before commencing aijx 

k2 
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action ajgainst a justice for any act done in the exe- 
cution of his office ; and by 11 & 12 Yict. o. 44, s. 11, 
if after such notice, and before the commencement 
of the action, the justice tender a sum of money in 
amends, then if the jury shall be of opinion that such 
simi is sufficient, they shall give their verdict for the 
defendant. A justice acting maliciously is neverthe- 
less entitled to notice, and to tender amends {Leary 
V. Patrick, 15 Q. B. 272). 



Art. 98. — Limitation. 

No action can be brought for false im- 
prisonment except within four years next 
after the cause of action arose. But as im- 
prisonment is a continuing tort, the period 
runs from the last day of the imprisonment, 
and not from the first. 

Exceptions. — (1) Justices. — An action against a 
justice of the peace for anything done by him in the 
execution of his office, must be commenced within six 
calendar months next after the oommiflsion of the act 
complained of (11 & 12 Yict. o. 44, s. 8), 

(2) Constables. — Various Acts for the appointment 
and regulation of police, limit the period within which 
actions may be brought against them. The follow- 
ing are the most important : 10 Geo. 4, o. 44, relat- 
ing to the Metropolitan police, by sect. 41 enacts 
that all actions for anything done in pursuance of 
the Act shall be (intei? alia) commenced within six 
calendar months, and that a month's written notice 
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shall be given to them ; and the same provision is 
extended to special constables and county policemen 
by 1 & 2 WiU. 4, c. 41, and 2 & 3 Vict. c. 93, 
respectively. Borough conchies are protected in a 
similar manner by 5 & 6 Will. 4, o. 76, s. 113 : and 
sect. 76 of the same Act enacts that men sworn as 
such shall not only within the borough, but also 
within the county in which the same is situated, and 
in any county within seven miles of such borough, 
have all such powers and privileges, and be liable to 
all such duties and responsibilities, as any constable 
at the time of the passing of that Act had or there- 
after might have within his constablewick. 

Constables may also pay money into court. (See 
ll&12Vict. c. 44, ss. 9, 11.) 

All such actions against justices and constables 
must (by various Acts) be laid in the county in which 
the trespass was committed. 

Habeas corpus. — In addition to the remedy by 
action, the law affords a peculiar and unique sum- 
mary relief to a person wrongfuUy imprisoned, viz., 
the writ of habeas corpus ad subjiciendum. 

This writ may be obtained by motion made to aay 
superior court, or to any judge when those courts are 
not sitting, by any of her Majesty's subjects. The 
party moving must show probable cause that the 
person whose release he desires is wrongfully de- 
tained. If the court or judge thinks that there is 
reasonable ground for suspecting iUegality, the writ 
is ordered to issue, commanding the detainer to pro- 
duce the party detained in court on a specified day, 
when the question is summarily determined. If the 
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detainer can justify the detention, the prisoner is 
remitted to his custody. If not, he is discharged, 
and may then have his remedy by action. (See 31 
Car. 2, c. 2 ; and 66 Geo. 3, c. 100.) 



Section IL 

OF ASSAULT AND BATTERY. 



Causing Beafh. — ^Direct personal injuries causing 
death are crimes of a most heinous nature. They 
rather come, therefore, under the ordinances of the 
criminal than of the civil law. Putting these aside, 
all other direct bodily injuries may be considered as 
either assaults or more or less aggravated forms of 
battery. 

Art. 99. — Definition of Assault 

An assault is an attempt or offer to do 
harm to the person of another, which might 
have succeeded if persevered in, or would 
have succeeded but for some accident. 

(1) Thus, if one make an attempt, and have at the 
time of making such attempt a present primA facie 
ability to do harm to the person of another, although 
no harm be actually done, it is nevertheless an assault. 
For example, menacing with a stick a person within 
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reach thereof, although no blow be struck {Bead v. 
Coker^ 13 C. B. 850) ; or striking at a person who 
wards ofiE the blow with his umbrella or walking 
stick, would constitute assaults. 

(2) But a mere verbal threat is no assault : nor is 
a threat consisting, not of words but gestures, unless 
there be a present ability to cany it out. This was 
illustrated by Pollock, C. B., in Cohbei v. Grey (4 
Exch. 744). "If," said that learned judge, "you 
direct a weapon, or if you raise your fist within those 
limits which give you the means of striking, that 
may be an assault ; but if you simply say, at such a 
distance as that at which you cannot commit an 
assault (a), *I will commit an assault,' I think that 
is not an assault." 

(3) To constitute an assault there must be an 
attempt Therefore, if a man says that he would hit 
another were it not for something which withholds 
him, that is no assault, as there is no apparent attempt 
{Tuberville v. Savage^ 1 Mod. 3). 

(4) For the same reason shaking a stick in sport at 
another is not actionable (see Christopherson v. BarCj 
11 Q. B. 477). 

Art. 100. — Definition of Battery. 

Battery consists iii touching another's 
person hostilely or against his will, however 
slightly {Rawlings v. Till, S M. Sf W. 28). 

This touching may be occasioned by a missile or 



(«) Query — Battery « 
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any Instrument set in motion by the defendant, as 
by throwing water over the plaintiff (JRassell v. Hmmey. 
8 A, 8f £. 602), or spitting in his face, or causing' 
another to be medically examined against his or her 
will (Latter v. Braddell, 29 W. R. 239). In accord- 
ance with the rule, a battery must be involuntary : 
therefore a voluntarily suffered beating is not action- 
able; for volenti non fit injuina {Christopherson v. BarCy 
11 Q, B. 477). Merely touching a person in order . 
to engage his attention is no battery {Coward v. Bad^ 
ddey, 28 Z. J,, Ex. 261). 

Woimding and Maiming. — ^If the violence be so 
severe as to wound, the damages will be greater than 
those awarded for a mere battery; so, also, if the 
hurt amount to a mayhem (that is, a deprivation of 
a member serviceable for defence in fight) ; but other- 
wise the same rules of law apply to these injuries as 
to ordinary batteries. 



Art. 101. — General Liability Jm* Assault and Battery. 

Any person vrho commits an assault or 
battery without lavrful authority commits a 
tort. 

Exceptions. — (1) Self-Defence. — A battery is justi- 
fiable if committed in seK-defence. Such a plea is 
called a plea of "son assault demesne." But to 
support it, the battery so justified must have been 
committed in actual defence, and not afterwards and 
in mere retaliation {Cockroft v. Smith, 11 Mod. 43). 
Neither does every common battery excuse a mayhem. 
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As, if " A. strike B., B. cannot justify drawing his 
sword, and cutting off A/s hand," unless there was 
a dangerous scuffle, and the majhem was inflicted 
in self-preservation {Cooper v. Beale^ L. Raym, 177). 

(2) Defence of property. — ^A battery committed in 
defence of real or personal property is justifiable. 

Thus, if one forcibly enters my house, I may 
forcibly eject him ; but if he enters quietly, I must 
first request him to leave. If after that he still 
refuse, I may use sufficient force to remove him, in 
resisting which he will be guilty of an assault 
{Wheeler v. Whiting, 9 (7. 4" P. 265). 

So, a riotous customer may be removed from a shop 
after a request to leave. For the same reason, where 
the violence complained of consisted in the defendant 
attempting to take away certain rabbits from the 
plaintiff, which did not belong to him but to the 
defendant's master, and which the plaintiff had re- 
fused to give up, the defendant was held to have a 
good defence to an action of assault {Blades v. Higgs^ 
10 a 5., N. S. 713 ; affirmed, 11 JT. i. C. 621). 

(3) Correction of pupU. — A father or master may 
moderately chastise his son, pupil, or apprentice 
{Penn v. Ward, 2 Cr., M. 8f B, 338). 

Other exceptions. — An assault may be committed 
in order to stop a breach of the peace ; to arrest a 
felon, or one who (a felony having actually been 
committed) is reasonably suspected of it; in arresting 
a -permn found committing a misdemeanor between the 
hours of 9 p.m. and 6 a.m. ; and in arresting a mali- 
cious trespasser, or vagrant under the Vagrancy Act* 

A cljLurchwarden or beadle may eject a disturber 
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of a congregation, and a master of a ship may assault 
and arrest an unruly passenger. So assaults and 
batteries, committed under legal process, are justifi- 
able ; but a constable ought not unnecessarily to hand- 
cuff an unconvicted prisoner, and if he do so he will 
be liable to an action (Griffin v. Colemmi, 28 L. J.y 
Ex. 134) {a). And, generally, where force is justi- 
fiable, no greater force can be lawfully used than the 
occasion requires. 



Art. 102. — Institution of Cnminal Proceedings 
endangers Right of Action. 

Where any person unlawfully assaults or 
beats another, two justices of the peace, upon 
complaint of the party aggrieved, may hear 
and determine such offence, and if they deem 
the offence not to be proved, or find it to 
have been justified, or so trifling as not to 
merit any punishment, and shall accordingly 
dismiss the complaint, they must forthwith 
make out a certificate stating the fact of such 
dismissal, and deliver the same to the party 
charged; and if any person shall have 
obtained such certificate, or having been con- 
victed shall have suffered the punishment inflicted^ 



(a) The same rule as to notice, tender of amends, and 
limitation applies to batteries committed by constables in 
the execution of their duty as in false imprisonment* 
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lie shall be released from all further or other 
proceedings, civil or criminal, for the same 
cause (24 & 25 Vict. c. 100, ss. 42—45). 

(1) As to what constitutes a ^^ hearing," see 
VaugMon v. Bradshaw, 9 C. B., N. 8. 103. The 
accused being ordered by the magistrate to enter 
into recognizances to keep the peace and to pay the 
recognizance fee, will not constitute a bar to an action 
{Hartley v. Hindmarsh^ L. i?., 1 C P. 553). 

(2) The granting a certificate by a magistrate 
where the complaint is dismissed, is not merely dis- 
cretionary. A magistrate is bound, on proper appli- 
cation, to give the certificate mentioned in the section 
{Hancock v. Somes^ 28 L. J., M. C. 196) ; and, if he 
refuses to do so, may be compelled by mandamus 
{Coster V. Hethenngton, 28 L. J., M. C. 198). 

(3) The words " from all further or other proceed- 
ings against the defendant, civil or criminal, for the 
same cause," include all proceedings against the 
defendant arising out of the same assault, whether 
taken by the prosecutor or by any other person con- 
sequentially aggrieved thereby {Mas2)er and wife v. 
Broicn, 1 C. P. Dtr. 97). 

(4) If a person is charged with an assault, and the 
complaint is dismissed and a certificate given him, 
he cannot avail himself of the defence under the 
statute, when sued on for the tort, unless he specially 
pleads such defence {Harding v. King^ 6 C. 8f P. 
427). 
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Art. 103. — Ainaimt of Damages. 

In assessing what amount of damages may 
be recovered for an assault, or battery, the 
time when, and the place in which, the as- 
sault took place should be taken into con- 
sideration. 

Thus, an assault oommitted in a public place calls 
for much higher damages than one committed where 
there are few to witness it. " It is a greater insult,'* 
remarks Bathurst, J., in TuUidge v. Wade (3 Wils. 
19), " to be beaten upon the Royal Exchange than 
in a private room." 

Art. 104. — Lmitation. 

No action can be brought for assault or 
battery except within four years next after 
the cause of action arose. 
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Section III. 

OF TRESPASS TO LAND AND DISPOSSESSION 
Sub-sect. 1. — Of Trespass quaee claustjm fregit. 



Art. 105. — Definitimi. 

Trespass qttare clausum fregit^ is a trespass 
committed in respect of another man's land, 
by entry on the same without lawful autho- 
rity. It constitutes a tort without proof of 
actual damage. 

(1) Thus, driving nails into another's wall, or 
placing objects against it, are trespasses {Laicreme v. 
Ohee^ 1 Stark, 22 ; Gregory v. Piper ^ 9 B. ^ C. 
591). 

(2) So, it is a tre£5)as8 to allow one's cattle to stray 
on to another's land, imless there is contributory 
misconduct on his part, such as keeping in disrepair 
a hedge which he is bound by prescription or other- 
wise to repair {Lee v. Rileyy 34 L. e7., C, P» 212) ; 
but, if no such duty to repair exists, the owner of 
cattle is liable for their trespasses even upon unin. 
closed land {Boyle v. Tamlin^ 6 B. ^ C, 337), and 
for all naturally resulting damage. But see Sanders 
V. TeapCj 51 L, T. 263, as to trespasses by dogs. 

(3) "Where one has authority to use another's land 
for a particular purpose any user going beyond the 
authorized purpose is a trespass. Thus, where the 
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lord of a manor entitled by custom to convey mine- 
rals gotten within the manoi* along subterranean pas- 
sages imder the plaintiff's land, brought thereunder 
minerals from mines gotten outside the manor, it was 
held to be a trespass (Eardley v. Lord Granville^ 24 
JT, R. 528). 

Exceptions. — In the following cases a person has 
lawful authority to enter upon another's land : — 

(1) Retaking goods. — If one takes another's goods 
on to his land, the latter may enter and retake them 
{Patrick v. Colmnch, Z M, 8f W. 485). 

(2) Cattle. — ^If cattle escape on to another's land 
through the non-repair of a hedge which the latter 
is bound to repair, the owner of the cattle may enter 
and drive them out (see FaMo v. Ridge, Yek\ 74). " 

(3) Distraining for rent. — So a landlord may enter 
his tenant's house to distrain for rent, or an officer to 
jserve a legal process {Keane y. Reynolds, 2 U. 8f B. 
748) ; but he may not break open the outer door of 
a houfie. 

(4) Keversioner inspecting premises. — ^A revere 
sioner of lands may enter, in order to see that n<> 
waste is being committed. 

(5) Escaping danger. — ^A trespass is justifiable if 
committed in order to escape some pressing danger, 
or in defence of goods. 

(6) Grantee of easement. — ^And the grantee of an 
easement may enter upon the servient tenement, in 
order to do necessary repairs {Taylor y. Whitehead, 2 
'J)oug. 745). 

(7) PnbKc rights. — Land may be . entered under 
the authority of a statute {Beavef^ v. Mayor, 8fc. of 
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Manch€Htei\ 26 X. e7., Q. B. 311), or in exercise of a 
public right, as the right to enter an inn, provided 
there is accommodation {Dansey v. Richardson^ 3 E. 
8f B. 1859). 

(8) Liberum tenementimL. — ^Lastly, land may be 
entered on the ground that it is the defendant's. 
This latter, known as the plea of liberum tenetnentum^ 
is generally pleaded in order to try the title to lands. 



Art. 106. — Trespassers ab initio. 

(1) Whenever a person has authority given 
him by law to enter upon lands or tenements 
for any purpose, and he goes beyond or 
abuses such authority, by doing that which 
he has no right to do, then, although the 
entry was lawful, he will be considered as a 
trespasser aj> initio. 

(2) But where authority is not given by 
the law, but by the party, and abused, then 
the person abusing such authority is not a 
trespasser ab initio^ 

(3) The abuse necessary to render a person 
fi trespasser ab initio must be a misfeasance, 
and not a mere nonfeasance {Six Carpentei's^ 
mse^ 1 Sm. L. C. 132). 

Thus, in the above case, six carpenters entered ati 
inn and were served with wine, for which they paid. 
JBeing. afterwards at their request supplied with more 
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•wine, they refused to pay for it, and upon this it was 
iBOughtto render them trespassers ab initio, but without 
success ; for although they had authority by law to 
enter (it being a public inn), yet the mere non-pay- 
ment, being a nonfeasance and not a misfeasance^ 
was not sufficient to render them trespassers. 



Art. 107. — Possession necessaiy to maintain an Action 

for Trespass. 

(1) In order to maintain an action of 
trespass the plaintifE must be in the possession 
of the land ; for it is an injury to possession 
rather than to title. 

(2) The possession of land suffices to 
maintain an action of trespass against any 
person wrongfully entering upon it; and if 
two persons are in possession of land, each 
asserting his right to it, then the person who 
has the title to it is to be considered in 
actual possession, and the other person is a 
mere trespasser {Jones v. Chapman^ 2 Ex. 
fi21). 

(3) Where a person is in possession of 
land the onus lies upon a prima facie trespasser 
to show that he is entitled to enter [Asher v*. 
Whitlock, L. R., 1 Q. B. 1). 

(1) Thus a person entitled to the possession of lands 
or houses, cannot bring an action of trespass against 
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a trespasser until he is in actual possession of them 
{Ryan v. Clarkj 14 Q. B. 65) ; but when he has once 
entered, he acquires the actual possession, and such 
possession then dates back to the time of the legal 
commencement of his right of entry, and he may 
therefore maintain actions against intermediate and 
then present trespassers {Anderson v. Radcliffj 29 
X. J., Q. B. 128 ; Butcher v. Butcher, 7 B. Sf C. 
402). 

(2) Surface and subsoil in different owners. — 
Where one parts with the right to the surface of land, 
retaining only the mines, he cannot maintain an 
action for trespass to the surface, because he is not in 
possession of it {Cox v. Mouseley, 5 C. B. 549) ; but 
he may for a trespass to the subsoil, as by digging 
holes, &c. {Cox V. Glue, 17 L. J"., C. P. 162). So the 
owner of the surface cannot maintain trespass for a 
subterranean encroachment on the minerals {Eeyse v. 
Foweily 22 L. X, Q. B, 305), imless the surface is 
disturbed thereby. 

(3) Highways, &c. — So, when one dedicates a 
highway to the public, or grants any other easement 
on land, possession of the soil is not thereby parted 
with, but only a right of way or other privilege 
granted {Goodtitk v. Alder, 1 Burr. 133; Northampton 
V. Ward, 1 Wills. 114). An action for trespasses 
committed upon it, as, for instance, by throwing 
stones on to it or erecting a bridge over it, may be 
therefore maintained by the grantor {Erety v. Smithy 
26 L. J., Ex. 345). 



u. 
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Art. 108. — Trespasses by Joint Owners. 

Joint tenants, or tenants in common, can 
only sue one another in trespass for acts done 
by one inconsistent with the rights of the 
other (see Jacobs v. Senardj L. R.^ 5 IT. Z. 
464). 

(1) Ordinary joint holders. — Among such acts 
may be mentioned the destruction of buildings 
{Cresswell Y. Hedges^ 31 L, J., Ex. 49), carrying off 
of soil {Wilkinson v. Hagarthy 12 Q. B. 837), and ex- 
pelling the plaintiff from his occupation [Murray y\ 
Hall, 7 a B. 441). 

(2) Co-owners of mines. — But a tenant in common 
of a coal mine may get the coal, or Hcense another to 
g&t it, not appropriating to himself more than his 
share of the proceeds ; for a coal mine is useless 
unless worked [Job v. Potion, L. JR., 20 Uq, 84). 

(3) Party- walls. — There is also one other important 
case of trespass between joint-owners, viz., that arising 
out of a party- wall. If one owner of the wall excludes 
the other owner entirely from his occupation of it (as, 
for instance, by destroying it, or building upon it), 
he thereby commits a trespass ; but if he pulls it 
down for the purpose of re-building it, he does not 
{Stedman v. Smith, 26 X. J, Q. B. 314; Cubitt V. 
Porter y 8 B, Sf C. 257). 



Art. 109. — Continuing Trespasses. 

Where a trespass is permanent and con- 
tinuing, the plaintiff may bring his action as 
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for a continuing trespass, and claim damages 
for the continuation ; and where after one 
action the trespass is still continued, other 
actions may be brought until the trespass 
ceases {Bowyer v. Cook^ 4 C. B. 236). 



Art. 110. — lAmitation, 

All actions for trespass must be commenced 
within six years next after the cause of action 
arose (21 Jac. 1, c. 16, s. 3). 

Distress damage feasant. — It is convenient to 
mention here a peculiar remedy of landowners for 
trespasses committed by cattle, viz., by seizing the 
animals whilst trespassing, and detaining them until 
reasonable compensation is made (see Green v. Ihickett^ 
11 Q. B. D, 275). This is not, however, avail- 
able where animals are being actually tended; in 
such case the person injured must bring his action. 
A somewhat analogous remedy is allowed in the case 
of animals /^rflp naturce reared by a particular person. 
In such cases the law, not recognizing any property 
in them, does not make their owner liable for their 
trespasses, biit any person injured may shoot or 
capture them while trespassing. Thus, I may kill 
pigeons coming upon my land, but I cannot sue the 
breeder of them {Hannam v. MockeUy 2 B. Sf C. 939, 
per Bay ley, J.). 



s2 
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SuB-SEcr. 2. — ^Of Dispossession. 



Art. 111. — Definitian. 

Dispossession or ouster consists of the 
wrongful withholding of the possession of 
land from the rightful owner. 

Specific remedy. — ^Before the Judicature Act, 1873, 
the remedy for this wrong was by an action of eject- 
ment for the actual recovery of the land, and since that 
statute it is by an action claimiug the recovery of the 
land. 



Art. 112.— Onus of Proof of Title, 

The law presumes possession to be rightful, 
and therefore the claimant must recover on 
the strength of his own title, and not on 
the weakness of the defendant's {Martin v. 
Strachan, 5 T. R. 107). 

(1) Thus, mere possession is prima facie evidence 
of title until the claimant makes out a better one 
(Sweetiandy. Webber, 1 Ad, 8f E. 119). 

(2) But where the claimant makes out a better 
title than the defendant, he may recover the lands, 
although such title may not be indefeasible. Thus, 
where one enclosed waste land, and died without 
having had twenty years* possession, the heir of his 
devisee was held entitled to recover it against a 
person who had entered upon it without any title 
{Asher v. Wliitlock, L. iJ., 1 Q. B. 1). 



OF TRESPASS TO LAND AND DISPOSSESSION. 261 

(3) Jos Tertii. — Conversely, a man in possession 
who may not have an indefeasible title as against a 
third party, may yet have a better title than the 
actual claimant, and therefore he may set up the 
right of a third person to the lands, in order to dis- 
prove that of the claimant {Doe d. Cartel^ v. Bernard^ 
13 Q. B. 945). But the claimant cannot do the 
same, for possession is, in general, a good title against 
all but the true owner {Asher v. Whitlock, sitp, ; 
Richards v. Jenkins, 17 Q. B. D, 544). 

Exceptions.— (1) Landlord and Tenant.— Where the 
relation of landlord and tenant exists between the 
claimant and defendant, the landlord need not prove 
his title, but only the expiration of the tenancy, for 
a tenant cannot in general dispute his landlord's title 
{Belaney v. Fox, 26 L. J"., C, P. 248), unless a defect 
in the title appears on the lease itself {Saunders v. 
Merryiceather, 35 L, «7., Ex. 115; Boe d. Knight v. 
Smyth J 4 M. 8f S. 347). But nevertheless he may 
show that his landlord's title has expired, by assign- 
ment, conveyance, or otherwise {Boe d. Marriott v. 
EdwardSy 5 B. 8( Ad, 1065 ; Walton v. Waterhouse^ 1 
Wms, Saund. 418). 

The principle does not extend to the title of the 
party through whom the defendant claims prior to 
the demise or conveyance to him. Thus, where the 
claimant claims under a grant from A. in 1818, and 
the defendant under a grant from A. in 1824, the 
latter may show that A. had no legal estate to grant 
in 1818 {Boe d. Oliver v. Powell, I A. 8f E. 531 ; 3 
A. 8f E, 188). 

(2) Servants and Licensees. — The same principle is 
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applicable to a licensee or servant, who is estopped 
from disputing the title of the person who licensed 
him (Doe d. Johnson v. Baytupj S A, Sf E. 188 ; 
Turner v. Doe, 9 M. 8f JF. 645). 



Art. 113. — Character of Claimanfs Estate. 

The claimant's title may be either legal or 
equitable (semble), provided that he is equit- 
ably better entitled to the possession than 
the defendant. 

Before the Judicature Act, 1873, it was a well- 
estabhshed rule that a plaintifE in ejectment must 
have the legal estate {Doe d. North v. Webber, 5 Scott^ 
189). It is submitted, however, that as all branches 
of the High Court now take cognizance of equitable 
rights, an equitable estate will be alone sufficient (see 
and consider principles of Walsh v. Lonsdale, Z. iJ., 
21 Ch. Div. 9). 

Art. 114. — Limitation. 

No person can bring an action for the 
recovery of land or rent but within twelve 
years after the right to maintain such action 
shall have accrued to the claimant, or to the 
person through whom he claims (37 & 38 
Vict. c. 57, s. 1 ; 3 & 4 Will. 4, c. 27, s. 2 ; 
Brassing ton v. Llewellyn^ 27 L. e7., Ex. 297). 

Exceptions. — (1) Disability. — ^Where claimants are 



OP TRESPASS TO LAND AND DISPOSSESSION. 263 

under disability, by reason of infancy, coverture, or 
unsound mind, they must bring their action within 
six years after such disability has ceased : provided 
that no action shall be brought after thirty years 
from the accrual of the right (37 & 38 Vict. c. 57, 
88. 3, 4, 5, and 3 & 4 Will. 4, c. 27, es. 16, 17). 

(2) Acknowledgment of Title. — When any person 
in possession of lands or rents gives to the person, or 
the agent of the person entitled to such lands or rents, 
an acknowledgment in writing, and signed, of the 
latter's title, then the right of such last-mentioned 
person accrues at, and not before, the date at which 
such acknowledgment was made, and the statute 
begins to run as from that date {Ley v. Peters 27 
L. J.y Ex. 239). 

(3) Ecclesiastical Corporations. — The period in the 
case of ecclesiastical and eleemosynary corporations is 
sixty years (3 & 4 Will. 4, c. 27, s. 29). 



Art. 115. — Commencement of Period of Limitation. 

The right to maintain ejectment accrues, 
(a) in the case of an estate in possession, at 
the time' of dispossession or discontinuance 
of possession of the profits or rent of lands, 
or of the death of the last rightful ow^ner 
(3 & 4 Will. 4, c. 27, s. 3); and, (b) in 
respect of an estate in reversion or remainder, 
or other future estate or interest, at the deter- 
mination of the particular estate. But a 



: 
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reversioner or remainderman must bring his 
action within twelve years from the time 
when the owner of the particular estate was 
dispossessed, or within six years from the 
time when he himself becomes entitled to 
the possession, whichever of these periods 
may be the longest (37 & 38 Vict. c. 57, s. 2). 

(1) Discontmuance. — ^Discontinuance does not mean 
mere abandonment, but rather an abandonment by 
pne followed by actual possession by another (see 
f^fnith V. Llof/dy 23 L. J., Ex, 194; Cannon v, 
Jtimingtony 12 C, B. 1). Therefore in the case of 
mines, where they do not belong to the surface-owner, 
the period cannot commence to run until some one ac- 
tually works them ; and even then it only commences 
to run qua the vein actually worked (see Lotc Moor 
Co. V. Stanle?/ Co., 34 L. T., Ji. 8. 186, 187 ; As/ifon 
V. Stock, 6 Ch. Div. 726). 

(2) Continual assertion of claim. — No defendant is 
deemed to have been in possession of land, merely 
from the fact of having entered upon it ; and, on the 
other hand, a continual assertion of claim preserves 
no right of action (3 & 4 Will. 4, c. 27, ss. 10 and 
11). Therefore, a man must actually bring his 
action within the time limited ; for mere assertion of 
his title will not preserve his right of action after 
adverse possession for the statutory period. 
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Section IV. 



OF TRESPASS TO AND CONVERSION OF 

CHATTELS, 



Art. 116. — General Rule 

Every direct forcible injury, or act, dis- 
turbing the possession of goods without the 
owner's consent, however slight or temporary 
the act may be, is a trespass, whether com- 
mitted by the defendant himself or by some 
animal belonging to him. And if the trespass 
amount to a deprivation of possession to such 
an extent as to be inconsistent with the rights 
of the owner (as by taking, using, or destroy- 
ing them), it then becomes a wrongful con- 
version (Fouldes V. Willoughby^ 8 M. Sf W. 
540 ; Burroughs v. Bayne^ 29 L. J.^ Ex. 185). 

(1) Thus, beating the plaintiff's dogs is a trespass 
{Dandy, Sexton, 3 T. JR. 37). And so it was held to 
be a trespass where the defendant's horse injured the 
plaintiff's mare, by biting and kicking her on the 
plaintiff^ % land without evidence of scienter {Ellis v. 
Loftus Iron Co., L. i?., 10 C, P, 10 ; but see Sanders 
V. Teape, 61 L. T,, N. S. 263). 

(2) The innocence of the trespasser's intentions is 
innnaterial. Thus, where the sister-in-law of A., 
immediately after his death, removed some of his 
jewelry, from a drawer in the room in which he had 
died, to a cupboard in another, in order to insure its 
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safety, and the jewelry was subsequently stolen, It 
was held that the sister-in-law had been guilty of a 
trespass, in the absence of proof that her interference 
was reasonably necessary, and was liable for the loss 
{Kirk V. Gregory^ 1 Ex, D, 65). 

(3) So, if one lawfully having the goods of another 
for a particular purpose, destroy them, he is guilty of 
trespass and conversion {Cooper v. WiJlomat, 1 C. B. 
692). 

(4) So, if a sheriff sells more goods than are suffi- 
cient to satisfy an execution, he will be liable for a 
conversion of those in excess {Aldred v. Constable, 6 
Q. B. 381). 

(5) So, if A. starts a hare in the ground of B., 
and hunts it and kills it there, it is a trespass ; for so 
long as the hare is upon B,'s land it is B.'s property 
{Sutton V. Moody, 1 Ld, Baym, 250), So, rabbits 
bred in a warren are the property of the breeder so 
long as they stay in his land, but not after they have 
left it {Hadesden v. Cryssel, Cro. Jac. 195). 

(6) Conversion by innocent pnrcliaser. — The pur- 
chaser of a chattel takes it, as a general rule, subject 
to what may turn out to be defects in the title. 
By a purchase in market overt, however, the title 
obtained is good as against all the world (except in 
the case mentioned at the end of this section). If 
not so purchased, though purchased bond fide, the 
title obtained may not be good as against the real 
owner. But where the original owner has parted 
with a chattel to A. upon an actual contract, though 
there may be circumstances which enable that owner 
to set aside that contract, the bond fide purchaser 
from A. wiU obtain an indefeasible title, because, 
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until the contract is set aside, A. is in law the owner. 
The question, therefore, in many such cases will be, 
was there a contract between the real owner and A. ? 
(Cundp V. Lindsay, 3 App. Cos, 459.) Thus, L. was 
a manufacturer in Ireland: Alfred Blenkam, who 
occupied a room in a house looking into Wood Street, 
Cheapside, wrote to L., proposing a considerable 
purchase of L.'s goods, and in his letters used this 
address, " 37, Wood Street, Cheapside," and signed 
the letters (without any initial for a Christian name) 
with a name so written that it appeared to be 
" Blenkiron & Co." There was a respectable firm of 
that name canying on business in Wood Street. 
The goods were sent there and the correspondence 
was all addressed to Blenkiron & Co., 37, Wood 
Street, and Blenkam disposed of the goods to the 
defendant, a bond fide purchaser : Held, that no 
contract was ever made with Blenkam, and that 
even a temporary property never passed to him, so 
that he never obtained such a temporary property 
which he could pass to the defendant {Ciindy v. 
Lindsay^ sup,). 

Exceptions. — (1) Plaintiff's fault. — It is a good 
justification that the trespass was the result of the 
plaintiff's own negligent or wrongful act. Thus, if 
he place his horse and cart so as to obstruct my 
right of way, I may remove it, and use, if necessary, 
force for that purpose {Slater v. Stvann, 2 St. 892). 
So, if his goods or cattle trespassing on my land get 
injured, he has no remedy (Turner v. Hunty Broicnl, 
220) ; unless I use an unreasonable amount of force. 
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. as, for instance, by chasing trespassing sheep with a 
mastiff dog {King v. JJo«», 1 Freem. 347). 

So, if a man wrongfully takes m j garment and 
embroiders it with gold, I may retake it ; and ^' if 
J. T. have a heap of com, and J. D. will inter- 
mingle his com with the com of J. T., the latter 
shall have all the com, because this was done by 
J. D. of his own wrong " (Coke, C. J., in Ward r. 
JEf/re^ 2 Buhtr. 323). And likewise, if one takes 
away my carriage, and has it painted anew without 
my authority, I am entitled to have the carriage 
without paying for the painting {Hm&x v. Green- 
irood, 4 U^p, 174). 

(2) Self-defence or defence of property. — A trespass 
committed in self-defence, or defence of property, is 
justifiable. Thus, a dog chasing sheep or deer in a 
park, or rabbits in a warren, may be shot by the 
owner of the property in order to save them, but not 
otherwise {Wells v. Head, 4 C. Sf P. 568). 

But a man cannot justify shooting a dog, on the 
ground that it was chasing animals ferae natures { Vere 
V. Lord Cawdor, 11 Ea^t, 669), unless it was chasing 
game in a preserve, in which case it seems that it 
may be shot in order to preserve the game, but not 
after the game are out of danger {Reade v. Edwards, 
34 L. J., C. P. 31). 

(8) In exercise of right. — ^A trespass committed in 
exercise of a man's own rights, is justifiable. Thus, 
seizing goods of another, under a lawful distress for 
rent or damage feasant, is lawful. 

(4) Legal authority. — Due process of law is a good 
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justification, as for example, an execution under a 
writ oi fieri facias. 



Art. 117. — Possession necessary to Maintain an Action 

of Trespass. 

(1) To maintain an action merely for 
trespass or conversion^ the plaintiff must be the 
person in actual or constructive possession of 
the goods {SmUh v. Miller, T. R. 480). 

(2) A legal right to possession gives con- 
structive possession (Balme v. Sutton, 9 Binff. 

(3) Any possession however temporary is 
sufficient against a wrongdoer. 

(4) Although he cannot maintain an action 
for mere trespass, the person entitled to the 
reversion of goods may maintain an action 
for any permanent injury done to them ( Tan- 
cred V. Allgood, 28 L. J., Ex. 362; Lancas. 
Waggon Co. v. Fitzhugh, 30 L. J., Ex. 231 ; 
Mears v. L. &^ S. W. R. Co., 11 C. B., N. S. 
854). • 

(1) Where the person in temporary possession (as 
a carrier) delivers or sells my goods to the wrong 
person, then, as the immediate right to the possession 
of them becomes again vested in me, so the law 
immediately invests me with the possession, and I can 
maintain an action for them against either the bailee 
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or the purchaser (Cooper v. Wllhmat, 1 C, B, 672 ; 
Wild V. Pickford, 8 M. 8f W. 443). 

(2) Sale of property under lieu. — ^And so, when, 
bj a sale of goods, the property in them has passed 
to the purchaser, subject to a mere lien for the price, 
the vendor will be liable for conversion if he resells 
and delivers them to another. But in such a case 
the plaintiff will only be entitled to recover the value 
of the goods, less the sum for which the defendant 
had a lien upon them (Page v. Edulgee^ L. jB., 1 (7. P. 
127; Martindale v. Smith, 1 Q. B. 389). 

(3) And, on the same principle, an administrator 
may maintain an action for trespass to goods, which 
trespass was committed previously to his grant of 
letters of administration {Thorpes. SmaUicoody 6 M.8f 
Q. 760). 

(4) So a trustee, having the legal property, may 
sue in respect of goods, although the actual possession 
may be in his cestui que trust ( Wooderman v. Baldocky 
8 Taunt. 676). 

(5) In the leading case of Armory v. Delamirie 
(1 8m. L. C. 315), it was held that the finder of a 
jewel could maintain an action against a jeweller to 
whom he had shown it, with the intention of selling 
it, and who had refused to return it to him ; for his 
possession gave him a good title against all the world 
except the true owner. (See also Elliott v. Kcmpe^ 
1 M.iSf W. 312.) In short, a defendant cannot set 
up a ju% tertii against a person in actual possession* 
But where the possession of the plaintiff is not actual, 
but only constructive, the defendant may of course 
set up z.jn% tertii; for constructive possession depends 
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upon a good title, and if the title be bad there can be 
no constructive possession (see Leake v. Loveday^ 4 
M. 8f G. 972 ; Richards v. Jenkins, 17 Q. B. D, 544). 



Art. 118. — Trespasses hy Joint Owners. 

A joint owner can only maintain trespass 
or conversion against his co-owner, when the 
latter has done some act inconsistent with 
the joint-ownership of the plaintiff (2 Wms. 
Saund. 47 o; and see Jacobs v. Senard^ L. B.y 
5 H. L. 464). 

(1) Thus, a complete destruction of the goods 
would be sufficient to sustain an action, for the 
plaintiff's interest must necessarily be injured 
thereby. 

(2) But a mere sale of them by one joint owner 
would not, in general, be a conversion, for he could 
only sell his share in them. But if he sold them in 
market overt, so as to vest the whole property in the 
purchaser, it would be a conversion {Mayhew v. Her^ 
rick, 7 a B. 229). 

Art. 119. — Trespassers ab initio. 
If one, lawfully taking a chattel, but not 
absolutely, abuses or wastes it, he renders 
himself a trespasser ah initio ( Oxley v. Watts ^ 
1 T. R. 12). 

Thus, if one find a chattel, it is no trespass to keep 
it as against aU. the world except the rightful owner. 
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But if one spoil or damage it, and the rightful owner 
eventually claim it, then the subsequent damage will 
revert back, and render the original taking unlawful 
(Ibid,). But, as against the true owner, a man. 
commits no conversion by keeping the goods until 
he has made due inquiries as to the right of the 
owner to them ( Vaughan v. Wattj 6 M. 8f W. 492 ; 
and see Pillott v. Wilkimoriy 34 L. «/., -Bo*. 22). 



Art. 120. — Remedy hy Reeaptmi, 

When any one has deprived another of his 
goods or chattels, the owner of the goods 
may lav^fuUy reclaim and take them, wher- 
ever he happens to find them, so it be not in 
a riotous manner or attended with breach of 
the peace. 

Bemedies by action. — By the effect of the Judica- 
ture Acts, the distinction in form between actions has 
been finally abolished, so that the former actions of 
trespass (which lay for an interference with goods), 
trover (which lay for a wrongful conversion of goods), 
and detinue (which lay for. a wrongful detainer of 
goods) no longer exist, although that of replevin is, 
at all events in its inception, still different from all 
other actions. It will, therefore, be convenient to 
consider the ordinary form of action first, and the 
action of replevin by itself afterwards. 
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Art. 121. — Itemed^ by ordinary Action. 

Wherever there has been a trespass to, or 
wrongful conversion or wrongful detention 
of a chattel, an action lies at the suit of the 
person injured, for damages. And where the 
defendant still retains the chattel, the court, 
or a judge, has power to order that execution 
shall issue for return of the specific chattel 
detained, without giving the defendant the 
option of paying the assessed value instead ; 
and if the chattel cannot be found, then, 
unless the court or judge shall otherwise 
order, the sheriff shall distrain the defendant 
by all his goods and chattels in his bailiwick 
till the defendant renders such chattel (Com. 
Law Proc. Act, 1854, s. 78). 



Art. 122. — Remedy by Action of Replevin, 

The owner of goods distrained is entitled to 
have them returned upon giving such secu- 
rity as the law requires, to prosecute his 
suit, without delay, against the distrainer, 
and to return the goods if a return should be 
awarded (see 19 & 20 Vict. c. 108, ss. 63—66). 

The application for the replevying or return of the 
goods is made to the registrar of the county court of 
the district where the distress was made, who there- 

U. T 
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upon causes their return on the plamtLff's giving 
sufficient security. The action must be commenced 
within one month in the county court, or within one 
week in one of the superior courts ; hut if the plain- 
tiff intends to take the latter course, it is also made a 
condition of the replevin hond that the rent or 
damage, in respect of which the distress was made, 
exceeds 20/., or else that he has good grounds for 
believing that the title to some corporeal or incorpo- 
real hereditaments, or to some toll, market, fair, or 
franchise, is in dispute (19 & 20 Vict. c. 108, s. 95). 



Art. 123.— Waiver of To)i. 

When a conversion consists of a wrongful 
sale of goods, the owner of them may waive 
the tort, and sue the defendant for the price 
which he obtained for them, as money 
received by the defendant for the use of the 
plaintiff (Lamine v. Dorrell^ 2 L. Raym. 1216; 
Oughton v. Seppings^ \ B. Sf Ad. 241 ; Nothy v. 
Buck^ 9i B. ^ C. 160). But, by waiving the 
tort, the plaintiff estops himself from re- 
covering any damages for it {Brewer v. 
Sparrow, 7 B. ^ C. 310). 



Art. 124. — Recovery of Stolen Goods. 

If any person who has stolen property, or 
obtained it by false pretences, is prosecuted 
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to conviction by or on behalf of the owner, 
the property shall be restored to the owner, 
and the court before whom such person shall 
be tried shall have power to order restitution 
thereof (24 & 25 Vict. c. 96, s. 100). 

Therefore, even if the goods were sold by the tliief 
in market overt (which at common law gives an in- 
defeasible title to the purchaser), yet, by this section, 
they must be given up to the original owner. And 
where no order is made under the act, yet the act 
^revests the goods, and gives the owner a right of 
action for them {Scattergood v. Silvester^ 19 L. J"., 
Q. B. 447). 

But, where an actual contract for the sale of goods 
is obtained by a false pretence, and the goods are 
delivered under the contract, and are subsequently 
sold by the offender to an innocent third party, the 
latter acquires a good title. For although the contract 
was obtained by a false pretence, yet the goods passed 
under it to the offender with the knowledge of the 
true owner, and the innocent purchaser will not be 
allowed to suffer (see Moyce v. Newington^ 4 Q. B. D. 
32, and Badcock v. Lmcsoiiy ib. 394). 



Art. 126. — Limitation. 

All actions for trespass to, or conversion, 
or detainer of goods and chattels, must be 
commenced within six years next after the 
cause of action arose. 

t2 
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Section V. 

OF INFRINGEMENTS OF TRADE MARKS AND 
PATENT RIGHT AND COPYRIGHT. 



Although the subject of trade marks, patent rights 
and copyright forms a separate group, practically 
standing apart from ordinary torts, and looked upon 
as a specialty to which a few practitioners wholly 
devote themselves, yet, strictly speaking, infringe- 
ments of these rights are torts, and, as such, demand 
some notice (necessarily very elementary) to be taken 
of them, even in a smaU work like this. 



Sub-Sect. 1. — iNFRiNOEMEirr of Trade Marks astd 

Trade Names (a). 



Art. 126. — Definition. 

(1) A trade mark is the symbol by which 
a man causes Iris goods or wares to be iden- 
tified and known in the market, and must 
now consist of one or more of the following- 
essential particulars, namely : — 

(a) The name of an individual or firm 
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(a) As to the distinction between trade marks and trade 
names, see Victuallers', &c, Co, v. Bingham (38 Clu Div. 
139). 
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printed, impressed, or woven in some 
particular and distinctive manner ; or 

(b) A written signature or copy of a 

written signature of an individual or 
firm, or a distinctive device, mark, 
brand, heading, label, ticket, or an 
invented word or words, but not a 
single letter [Re Mitchell^ 7 Ch. Div. 36) 
nor a combination of letters {Exp. 
Stephens^ 3 Ch. Div. 659); or a word 
or words having no reference to the 
character or quality of the goods, and' 
not being a geographical name. 

(c) A combination of any one or more of 

the above with any letters, words, or 
figures, or combination of letters, 
words, or figures ; or 

(d) Any special and distinctive word or 

words, or combination of figures or 
letters used as a trade mark previously 
to the 13th August, 1875 (51 & 52 
Vict. c. 50, 8. 10). 
(2) A trade name is the name under which 
an individual or firm sell their goods, or a 
name, not merely descriptive, given by an 
individual to an article which, although pre- 
viously known to exist, is new as an article 
of commerce, and which has become identi- 
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fied in the market with the goods sold by 
that individual, and not merely with the 
article itself. 

ITature of the title to relief. — Whether the relief 
in the case of infringements of trade mark is founded 
upon a right of property in the mark, or on fraudulent 
misrepresentation, is by no means so clear as could 
be desired. It would seem that the tendency of the 
older cases was to hold that the jurisdiction was 
founded on fraud ; but in the case of The American 
Cloth Co. V. American Leather Cloth Co, (33 L. J.y 
Ch, 199), Lord Westbury said, " The true principle 
seems to be that the jurisdiction of the court in the 
protection given to trade marks is founded upon 
property," not of course property in the symbol itself, 
but in the sole application of the symbol to the parti- 
cular class of goods of which it constituted the trade 
mark ; and this view was followed in Millington v. 
Fox (3 M, Sf C. 338), and in Harrison v. Taplor (11 
Ji(r., i\r. S. 408.) On the other hand, in The Singer 
Machine Manufacturers v. Wilson (2 Ch, D, 434), the 
Master of the Rolls scouted the idea of there being 
any property in the trade mark, and founded the 
jurisdiction wholly upon deception. This view was 
supported by the Court of Appeal (2 Ch. D. 451), but 
upon the case being brought before the House of 
Lords (3 App. Cas. 376), Lord Cairns said, " That 
there have been many cases in which a trade mark 
has been used, not merely improperly, but fraudu- 
lently, and that this fraudulent use has often been 
adverted to and made the ground of the decision, I 
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do not doubt; but I wish to state in the most distinct 
manner that, in my opinion, fraud is not necessary to 
be averred or proved in order to obtain protection for 
a trade mark. . . . The action of the court must 
depend upon the right of the plaintiff and the injury 
done to that right. What the motive of the defen- 
dant may be, the court has very imperfect means of 
knowing. If he was ignorant of the plaintiff's rights 
in the first instance, he is, as soon as he becomes 
acquainted with them, and perseveres in infringing 
upon them, as culpable as if he had originally 
known them." Lord Blackburn, however, was more 
guarded in his language, and said, " I prefer to say 
no more, than that I am not as yet prepared to 
assent, either to the position that there is a right of 
property in a name, or, what seems to me nearly the 
same thing, to assent, to its full extent, to the propo- 
sition, that it is not necessary to prove fraud." It is, 
therefore, somewhat difficult to see upon what ground 
the court gives relief, but it is humbly suggested, 
that, as distinguished from an actual property in a 
trade mark, there is a negative property or right of 
preventing any other person from using it in such 
a maimer as to cause a probability of such latter 
person's goods being mistaken for those of the person 
who has used the trade mark, but that such wrongful 
user, without fraud, is no ground for obtaining 
damages. Whether, however, this is the true reason 
or not, the following rule seems to be well estab- 
lished. 
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Art. 127. — General Rule as to Infringement of Trade 

Marks and Names. 

( 1 ) Where a person has a definite mark or 
name, he is entitled to an injunction to 
restrain any other person from using any 
mark or name so similar as either actually to 
have deceived, or such as obviously might 
deceive, the public, although there might be 
no intention to deceive (see per Lord Cairns 
in Singer Machine Manufacturers v. Wilson^ sup.^ 
and per Vice-Chancellor Wood in Welch v. 
Knott, 4:K.6fJ. 747). But he will not be 
liable to an action for damages, or (query) to 
render an account of his profits, unless he 
has acted fraudulently (see per Lord Black- 
bum in Singer Manufacturers v. Wilson, sup.). 

(2) The question whether a name applied 
to a patented or other article constitutes a 
trade name, indicating the manufacturer, or 
has come to be regarded as the proper 
designation of the article itself, and therefore 
open to the whole world, is a question of 
evidence in each particular case (see per 
Lord Cairns, L. C, Singer Machine Co. v. 
Wilson, 3 App. Ca., at p. 385). 

(1) Thus, in Harrison v. Taylor (swjp.), the plain- 
tiff had adopted, as his trade mark, the figure of an 
ox, on the flank of which was printed the word 
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" Durham," the names of the plaintiff being printed 
above the word "Durham," and the word "mustard" 
below. The defendants, who were also mustard 
manufacturers, used a similar ox, but without the 
words " Durham " and " mustard," but having the 
name Taylor printed below. The fact of the plain- 
tiff's mark being well known throughout the trg,de 
having been proved, the Court held, that the defen- 
dant's mark was so similar as to be likely to deceive 
intending purchasers ; and, although the defendant 
did not know that he had infringed the plaintiff's 
mark, an injunction was granted to restrain him 
from further using it. 

(2) So, in Cocks v. Chandler {L. K, 11 Eq. 446), 
where the inventor of a sauce sold it in wrappers, 
whereon it was called " The Original Eeading Sauce," 
and the defendant brought out a sauce which he 
labelled "Chandler's Original Eeading Sauce," he 
was restrained from doing so for the future (and see 
Braham v. Beachm, 7 Ch. Div, 848 ; and Bouhiois v. 
Peate,!^ Ch.Biv. 513, n,). 

(3) So, where A. introduces into the market an 
article which, though previously known to exist, is 
new as an article of commerce, and has acquired a 
reputation in the market by a name, ^lot merely de- 
scriptive of the article, B. will not be permitted to 
sell a similar article under the same name {Braham 
V. Bastardy llf.SfM. 449). But where the inventor 
of a new substance, or a new machine, has given it a 
name, and having taken out a patent for his inven- 
tion, has, during the continuance of the patent, alone 
made and sold the substance or machine by that 



282 PARTICULAR TORTS. 

name, he is nevertheless not entitled to the exclusive 
use of that name after the expiration of the patent, 
for the name has in such a case become merely the 
name of the article, and not the badge of the maker 
of it {Linolemn Co. v. Nairn^ 7 Ch. Div, 834 ; Chearin 
V. Walker^ 5 Ch. I>iv, 850 ; and see Singer Manu^ 
facturing Co, v. Loogy 8 App. Ca, 14). 

(4) In McAndrew v. Bassett (33 i. J"., Ch. 561), 
the plaintiffs had manufactured liquorice which they 
stamped with the word " Anatolia; " and it was held, 
that, though this was but the name of a place, yet a 
property in it could be acquired when it had been 
notoriously applied to a vendible commodity sold 
only by a particular finn (and see also Seigert v. 
FincUater^ 7 Ch. Div, 801 ; Victuallers^ 8fe. Co. v. Bing- 
ham, 38 Ch, Div. 139). 

(5) And so where the omnibuses of an omnibus 
proprietor were marked with particular figures and 
devices, an injunction was granted to restrain an 
opposition omnibus proprietor from adopting similar 
figures and devices {Knott v. Morgan, 2> Keen, 219). 



Art. 128. — Rights of Assignee of Trade Mark. 

(1) Although a trader may have a property 
in a trade mark, sufficient to give him a 
right to exclude all others from using it, yet 
if his goods derive their increased value from 
the personal skill or ability of the adopter of 
the trade mark, he will not be allowed to 
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assign it; for that would be a fraud upon 
the pubKc {Leather Cloth Co. v. American 
Leather Cloth Co., I H. ^ M. 271). 

(2) But if the increased value of the goods 
is not dependent upon such personal merits, 
the trade mark is assignable {Bury v. Bedford^ 
e33 L. J., Ch. 465) along with the goodwill of 
the business to which it belongs, but not 
apart from that goodwill (46 & 47 Vict. c. 57, 
s. 70). 



Art. 129. — Selling Articles wider Vendor^ a own Name. 

Where a person sells an article with his 
own name attached, and another person of 
the same name sells a like article with his 
name attached, an injunction will not be 
granted to prevent such last-named person 
from doing so, unless it appears to the court 
that he does it with the fraudulent intention 
of palming his goods upon the public as 
being those of the plaintifE {Burgess v. Burgess, 
22 L. e/;, Ch. 675 ; SyJces v. SyJces, S B. Sf 0. 
541 ; Massam v. Thorleyh Food Co., 14 Ch. 
Div. 748). 

But if a fraudulent intention is proved, or appears 
by necessary implication, an injunction will be 
granted. For instance, where two persons, one 
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named Day and the other Martin, set np a blacking 
shop, and advertised their goods as ^^Day and 
Martin's," Mr. Justice Ohitty granted an injunction, 
on the ground that it was a plain attempt to hood- 
wink the public into the belief that they were 
selling the blacking of the well-known manufacturers 
of blacking. (See also Ace. Ins. Co, v. Ace,, Biseasey 
Sf Gen. Im. Co,, 54 L. J., Ch. 184.) 



Art. 130. — Registration of Trade Marks. 

No person can institute a suit to prevent 
the infringement of any trade mark^ nntil 
and unless such mark is registered in the 
register of trade marks. Registration is 
primal facie evidence of the right to the trade 
mark, and after five years is conclusive evi- 
dence (46 & 47 Vict. c. 67, ss. 76, 77). Bnt 
this rule does not apply to actions for pre- 
venting the inf ringment of a trade name. 



Sub-Sect. 2.— Infringement of Patent Eight. 



Art. 131. — Definition of Patent Right. 

A patent right is a privilege granted by 
the Crown (by letters patent) to the first 
inventor of any new manufacture or inven- 
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tion, that he and his Kcensees shall have the 
sole right, during the term of fourteen years, 
of making and vending such manufacture or 
invention. 

It is, however, not intended in this work to give 
any account of the mode of getting a grant of letters 
patent. The following summary of the law is based, 
in fact, on the assumption that letters patent have 
been granted. 

Art. 132. — Factors necessary to a Valid Patent, 

Letters patent are void and of no effect if 
one or more of the five following conditions 
are absent, viz. : — 

(1) The subject of the patent must be a 

manufacture ; 

(2) It must be a new invention ; 

(3) The patentee or one of the patentees 

(where there are more than one) must 
be the true and first inventor ; 

(4) The subject of the patent must be of 

general public utility ; 

(5) A complete specification {i.e.^ a suffi- 

cient description of the nature of the 
invention and the mode of carrying it 
into effect, so as to enable ordinarily 
skilful persons to practise and use it 
at the end of the term for which the 
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patent is granted) must be filed within 
nine months from the date of the 
application for the patent (see 21 
Jac. 1, c. 3; 15 & 16 Vict. c. 83, 
s. 27; 46 & 47 Vict. c. 57, ss. 5 et seq.). 



Art. 133. — W7iat is a Manufacture. 

The word manufacture denotes either (a) a 
thing made which is useful for its own sake, 
and vendible as such, as a medicine, a stove, 
a telescope, and many others ; or (b) an 
engine or instrument, or some part of an 
engine or instrument, to be employed either 
in the making of some previously known 
article, or some other useful purpose; or(c) 
a new process to be carried on by known 
implements, or elements, acting upon known 
substances, and ultimately producing some 
other known substances, but in a cheaper or 
more expeditious manner, or of a better and 
more useful kind (Abbott, C. J., E. v. Wheeler ^ 
2B.6r Al. 349 ; Crane v. Price, 4: M. Sf G. 
580). 

Thus, a patent for the omission merely of one or 
more of several parts of a process, whereby the 
process may be more cheaply and expeditiously per- 
formed, is valid {Bussellr. Cowley ^ 1 Webst. iJ. 4t>4) ; 
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or for an improvement in one or more of several parts 
of a whole {Clarke v. AdiCy 2 Ajy}). Ca. 316). 



Art. 134, — Newness of Manufacture, 

The prior knowledge of an invention to 
avoid a patent must be such knowledge as 
will enable the British public to perceive the 
very discovery and to carry the invention 
into practical use {Hill v. Evans ^ 4: D.^ F.Sf J. 
288). If there be great utility proved, 
novelty will be presumed, until disproved 
(^Crane v. Pricey 1 Webs. Pat Cas. 393 ; Young 
V, Fernie, 4 Giff. 577). 

(1) Thus, a new oombination of purely old ele- 
ments is a novel invention, because the public could 
not have perceived the combination from the separate 
parts {Harrison v. Anderston Co.y 1 App, Ca. 574). 

(2) On the other hand, the mere application of a 
known instrument to purposes so analogous to those 
to which it has been previously applied as to at once 
suggest the application, is no ground for a patent 
{Harwood v. G. N. R. Co., 2B.Sf 8. 194, and 11 jET, 
Z. C. 654), So, where there was a known invention 
for dressing cotton and linen yams by machinery, 
and a subsequent patent was procured for finishing 
yarns of wool and hair, the process being tiie same 
as in the first invention for cotton and linen, the 
patent was held void {Brook v. Aston^ 32 L. J, Ch. 
341, and Patent Bottle Co, v, Seymour ^ 5 C. B,^ N. 8^ 



288 PARTICULAR TORTS. 

164; but compare Dangerfield v. Jones^ 13 L. T.^. 
N, S. 142, and Young v. Fernie, 4 Gif. 577). 

(3) Again, where crinolines were made of whale- 
bone suspended by tapes, and an inventor claimed a 
patent for crinolines of exactly similar construction, 
with the single substitution of steel watch-springs for 
whalebone, it was held that there was not sufficient 
novelty (and see Tliorn v. Worthing Co., 6 Ch. Dh\ 
415 n,). • 

(4) If the article be new in this realm, but not new 
elsewhere, it is yet the subject for a valid patent ; 
for the object of letters patent is to give a species 
of premium for improving the manufactures, not 
so much of the world, as of the United Kingdom 
{Beard v. Eggerton, 3 C. B, 97). 



Art. 135. — Meaning of true and first Inventor, 

If the invention has been communicated to 
the patentee by a person in this country, he 
cannot claim to be the true and first inventor ; 
but if he has acquired the knowledge of the 
invention abroad, and introduces it here, the 
law looks upon him as the true and first in- 
ventor [Lewis V. Marling^ 10 B. ^ C. 22y 
Marsden v. Saville St. Co.j 3 Ex. D. 203). 

And so if the invention has been discovered before, 
but kept secret by the inventor, it does not render the 
patent of a subsequent inventor of it invalid ; for it is 
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new so far as the public are concerned {Carpenter v, 
JSmith^ 1 Webst. R, 634, per Lord Abinger). 



Art. 136. — General Public Utility, 

The community at large must receive some 
l)enefit from the invention. 

The reason of this condition is obvious, for an use- 
less invention not only does not merit the premium 
of a monopoly, but, what is worse, prevents other in- 
ventors from improving upon it. 

Thus, if one produces old articles in a new manner, 
«uch new way must, in some way, be superior to the 
old method, in order to support a patent ; for other- 
wise the old method is as good as the new ; but the 
Oourt construes such an invention very strictly, as it 
looks jealously at the claims of inventors seeking to 
limit the rights of the public in effecting a well- 
inown object {Curtis v. Flatty 3 C%. 2>. 135, n.). 

And if the article is produced at a cheaper rate by 
the new machine, or in a superior style, it is a good 
ground for a patent. 



Art. 137. — Specification. 

(1) If the specification (as the description 
Is called) be ambiguous, insufficient, or mis- 
leading, it will render the patent void {Simp- 
son V. Holliday^ L. E,, 1 ff. L.315] Savory v. 
Price^ Ry. Sf Mo. 1 ; and Hinks v. Safetff 
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Lighting Co,^ 4 Ch. Div. 607), unless the 
ambiguity, variation, or imperfection be 
slight and immaterial {Gihhs v. Cole^ 3 P* 
Wms. 255). A patentee may, however, from 
time to time, obtain leave to amend his speci- 
fication, so long as such amendment does not 
make the invention substantially larger than, 
or substantially different from, the invention 
as originally specified. Such leave, however, 
cannot be obtained after the commencement 
of any legal proceeding in relation to the 
patent (46 & 47 Vict. c. 57, s. 18). 

(2) If an objection be sustained against 
any one or more of several inventions in- 
cluded in the same patent, the entire patent 
is void. Provided that a patentee may 
obtain leave from the Patent Office, before 
the commencement of any legal proceeding, 
to disclaim any invention or part of an in- 
vention included in the specification; and 
may, even after the commencement of any 
legal proceeding, obtain leave to make such 
disclaimer from the court or the judge before 
which or whom such proceeding may be 
pending, subject to such terms as such court 
or judge may impose as to costs or otherwise 
(46 & 47 Vict. c. 57, ss. 18, 19). 
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Art. 138. — What constitutes Infringement. 

A person infringes a patent right by using, 
exercising, or vending the invention within 
this reahn. 

(1) Thus, the captain of a vessel, fitted with 
pumps, which were an infringement of the plaintiff's 
patent, was held liable, although he was not owner 
of the vessel {Adair v. Young ^ 12 Ck, Div, 13). 

(2) So, where a patent had been granted in Eng- 
land for a new process for producing more cheaply a 
product previously known, the importation of that 
product made abroad by the patented process was held 
to be an infringement ( Van Heyden v. Nemtadt^ 14 
Ch. Div. 203). 

Exceptions. — 1. It would seem that when articles, 
which are the subject of a patent, are made without 
a licence from the patentee, simply for the purpose 
of bona fide experiments, those who make them are 
not hable, unless they are made and used for profit, 
or with the object of obtaining profit, however limited 
{Frearson v. Loe, 9 Ck. Div. 48). 

2. Where a specification has been amended by dis- 
claimer or otherwise, no damages will be given in 
any action for infringement committed before the 
amendment was made, unless the patentee establishes 
to the satisfaction of the court that his original claim 
was framed in good faith and with reasonable skill 
(46 & 47 Vict. c. 57, s. 20). 

Such is a very slight sketch of the elements of the 
law relating to patents. Let us now pass on to the 
law of copyright. 

u2 
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Sub-sect. 3. — Of Infrixgments of Copyright. 



Art. 139. — Definition and Extent of Copyright, 

(1) Copyright is the exclusive right which 
an author possesses of multiplying copies of 
his own work. 

(2) The copyright in a book published in 
the author's lifetime belongs to the author 
and his assigns during the life of the author, 
and seven years after his death. If, how- 
ever, that period expires before the end of 
forty-two years from the first publication of 
Buch book, the copyright in that case endures 
for such period of forty-two years (5 & 6 
Vict. c. 45, s. 3). 

(3) The copyright in a work published 
subsequently to the author's death, belongs 
to the proprietor of the manuscript for the 
term of forty-two years from the first publi- 
cation (^Ibid.). 

(4) The proprietor of a copyright cannot 
sue or proceed for any infringement of his 
copyright before making an entry of it at 
Stationers' Hall (Ibid. sect. 11). 

Exception. Immoral works. — There is no copyright 
in Kbellous, fraudulent, or immoral works {Stockdale 
v. Onwhyn^ 5 B. 8f C, 173 ; Southey v. Shertcoodj 2 
Mer. 435). 
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Thus, where a work professes to be the work of a 
person other than the real author, with the object 
thereby to induce the public to pay a higher price 
for it, no copyright can be claimed in it ( Wright v. 
Tallis, 1 a B. 893). 



Art. 140. — Meaning of Book, 

The word book includes every volume, 
part and division of a volume, pamphlet, sheet 
of letter-press, sheet of music, chart, map, or 
plan separately published (sect. 2, and see 
Henderson v. Maxwell^ 5 Ch. Div. 892). 

(1) Thus, there may be copyright in the wood 
engravings of a work, for they are part of the volume 
{Bogue v. IToulston, 5 De G. 8f Sni. 267). 

(2) An illustrated catalogue of articles of furniture 
pubKshed as an advertisement by upholsterers, and 
not for sale, may be the subject of copyright {Maple 
Sf Co, V. Junior Army 8f Navy Stores, 21 Ch, D, 369). 
So may a telegraphic code {Agei* v. P. 8f 0, Co., 26 
Ck, Div. 637). 

(3) So also copyright may subsist in part of a 
work, although the rest may not be entitled to it 
{Loto V. Wood, L. R., 6 Eq, 415). 

(4) Again, a newspaper is within the Copyright 
Act, and requires registration in order to give the 
proprietor copyright in its contents ; and, in order 
that the proprietor of the paper may become the 
proprietor of the copyright in an article, he must show 
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that he paid the writer for the copyright ( Walter v. 
Howe, 17 Ch. D. 708). 

(5) But it seems that copyright is not claimable in 
a single word, as the title of a magazine ; " Belgravia," 
for instance {Mawtcell v. Hogg, L,R,,2 Ch, 207) ; nor, 
as a general rule, in the title of a book [Dicks v. Yates, 
18 Ch, D, 76 ; Schove v. Schnuncke, 34 W. R. 700). 
It seems, however, clear that the publication of a 
magazme or book under the title of another existing 
one might be a common law fraud. 

(6) Directions on a barometer face have been held 
not to be a book [Davis v. Comitti, 54 L. J,, Ch, 
419). 



Art. 141. — WJiat constitutes Infringement of 

Co])yright, 

(1) Copyright is infringed by publishing 
in this kingdom an unauthorized edition of a 
work in which copyright exists, or by intro- 
ducing here a foreign reprint of such a work, 
or while pretending to publish an original 
work, illegitimately approjpriating the fruits 
of anotlier author's labour (see per James, 
L. J., Dicks v. Yates y 18 Ch. Div. 90). 

(2) In the last case the Act that secures 
copyright to authors, guards against the 
piracy of the words and sentiments, but does 
not prohibit writing on the same subject 
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(per Mansfield, C. J., Sayre v. Moore^ 1 East^ 
359). 

(1) Vnauthorized publications. — ^Thus, any person 
causing a book to be printed for sale or exportation, 
"without the written consent of the proprietor of the 
copyright; or who imports for sale such unlawfully 
printed book; or with a guilty knowledge sells, 
publishes, or exposes for sale or hire, or has in his 
possession for sale or hire, any such book- without 
the consent of the proprietor, is liable to an action 
at the suit of the proprietor, to be brought within 
twelve calendar months. And an injunction may be 
also obtained, to restrain the further infringement. 

(2) An injunction may even be granted to restrain 
a person from printing the unpublished works of 
another {Prince Alberts. Strange^ IMac, 8f Gor. 25). 
And an action at law may also be maintained for the 
same cause {May all v. Sigbyy 6 L. T., i^. 8. 362). 

(3) So, an injimction will also be granted, if a 
person, under colour of writing a review, copies out 
so large and important a portion of the work as to 
interfere with the sale of it : but a reasonable amount 
of quotation, in order to review the work properly, 
is allowable {Campbell v. Scotty 11 Sim, 31 ; Bell v. 
Walker, 1 Bro. Ch. C. 450). 

(4) XTnauthorized importations of foreign reprints. — 
Besides the remedy by action and injunction, there 
is also a quasi-criminal remedy in the case of imported 
piracies, by means of penalties. These do not take 
away the remedy by action, but are cumulative (sect, 
17), 
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(5) Passing off another's work as one's own. — » 

Where the infringement consists, not of a reprint^ 
but of what may be called literary petty larceny — the 
steaUng of another man's labour, and the pabning of 
it ofE as one's own — " there must be such a similitude 
as to make it probable and reasonable to suppose that 
one is a transcript, and nothing more than a tran-^ 
script. In the case of prints, no doubt different men 
may take engravings from the same picture. The 
same principle holds with regard to charts. Whoever 
has it in his intention to publish a chart, may take 
advantage of all prior publications. There is no 
monopoly here, any more than in other instances; 
but upon any question of this kind, the jury will 
decide whether it be a servile imitation or not. If 
an erroneous chart be made, God forbid it should not 
be corrected, even in a small degree, so that it 
thereby becomes more serviceable and useful " (per 
Mansfield, 0. J., Sayre v. Moore^ sup.), 

(6) And even where a great part of the plaintiff's 
work has been taken into the defendant's it is no 
infringement, so long as the defendant has so care* 
fully revised and corrected it, as to produce an 
original result {Spiers v. Browne, 6 W. R. 352, and 
consider Dicks v. Brooks, 15 Ch. Div. 22) ; or, if it 
was fairly done with a view of compiling a useful 
book for the benefit of the public, upon which there 
has been a totally new arrangement of such matter 
(per EUenborough, C. J., Cary v. Kearsley, 4 Enp. 
170). And the part taken by the defendant must be 
substantial and material to enable the plaintiff to 
sustain an action {Chatterton v. Cave, 3 App, Ca. 483). 
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(7) What is piracy of music. — ^With respect to 
music, if the whole air be taken it is a piracy, 
although set to a different accompaniment, or even 
with variations ; for the mere adaptation of the air, 
either by changing it to a dance, or by transferring 
it from one instrument to another, does not, even to 
common apprehensions, alter the original subject. 
The ear tells you that it is the same substantially j 
the piracy is, where the appropriated music, though 
adapted to a different purpose from that of the 
original, may still be recognized by the ear {VAU 
maim v. Booaey, 1 Y,8f C.^Ex, 288, per Lyndhurst). 
But, on the other hand, where one composed and 
published an opera in full score, and after his death 
B. arranged the whole opera for the piano, it was 
held that this was an independent musical composi- 
tion and no piracy ( Wood v. Boosey, L, i?., 3 Q. B. 
{Ex, CL) 223). 

(8) Flays founded on novels. — To produce the 
incidents of a novel in the form of a play, is theo- 
retically no infringement of copyright (see Reade v* 
Conquest y 30 L, «/"., C. P. 209 ; Tinsley v. Lacy^ 32 
L. J* J Ch, 535 ; Reade v. Lacy^ 30 L, «7., C%. 655). 
But practically it is where the play would, if 
published as a book, be an infringement. For before 
a play can be acted a copy of it must be sent to the 
Lord Chamberlain and other copies must be issued 
for the use of the actors, and these copies constitute 
"books" within the Law of Copyright. Thus in 
the recent case of Warm v. Seebohm (39 Ch, I)it\ 
73), the defendant had dramatized the novel " Little 
Lord Fauntleroy," and caused his play to be per- 
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formed. The infringement of copyright eompkined 
of was that, for the purpose of producing the play, 
the defendant made four copies, one for the Lord 
Chamberlain and three for the use of the performers. 
V^i^y considerable jyassages in the play were extracted 
almost verbal hn from the navel. Held, that the plain- 
tiffs were entitled to an injimction restraining the 
defendant from multiplying copies of the play con- 
taining passages from the defendant's book; and 
also that all such passages in the four existing copies 
must be cancelled. 

Other copyrights. — Besides the copyright in literary 
works, there is also a copyright in various other pro- 
ductions ; but in a work like the present, space will 
not permit me to do anything more than sketch out 
the main heads of the rights of individuals in respect 
of these productions- 
Oral lectures. — The publication of oral lectures, 
except those delivered in colleges, &c., is prohibited 
by 5 & 6 Will. 4, c. 65, without the author's con- 
sent ; but in order to have the benefit of this act, the 
lecturer must give previous notice to two justices of 
the peace (see Nicok v. Pitmany 26 Ch, Dk\ 374). 

Eight of representation of dramatic and musical 
works. — The right of publicly representing dramatic 
and musical compositions, first produced in this realm 
{Boucicaidt v. CJuitterton^ 5 Ch. Dip. 267), is vested 
in the author or composer, and his assigns, for the 
same period as in literary compositions, by 5 & 6 
Vict. c. 45, s. 20, which also imposes penalties upon 
any person performing them without the written 
leave of the author or composer. These penalties 
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are not cumulative, but only alternative. As to 
what is a public representation see Wall v. Tayhr 
(11 Q. B. D. 102), and Duck v. Bates (13 Q. B. D. 
843). 

Assignment of copyright does not include right of 
representation. — I may mention, that the assignment 
of the copyright of a book containing dramatic or 
musical compositions is only an assignment of the 
right of multiplying copies of it, and not of the 
right of representing it (sect. 22), unless at the time 
of registering the assignment the same is expressly 
stated. But a mere assignment of the right of 
representation does not seem to require registration 
{Lacy V. Rhys, 22 L. J., Q, B. 157). Similarly, the 
publication, in this country, of a dramatic piece, or 
musical composition, as a book, before it has been 
publicly represented or performed, does not deprive 
the author or his assignee of the exclusive right of 
performing or representing it {Chappell v. Booscy, 2 
Ch. D. 232). 

Engravings. — ^Engravings are protected by the 
statutes 8 Geo. 2, c. 13 ; 7 Geo. 3, c. 38 ; and 17 
Geo. 3, c. 57. 

Sculpture. — Sculptures and models by 38 Geo. 3, 
c. 71, and 54 Geo. 3, c. 56. 

Designs. — Useful and ornamental designs are pro- 
tected by " The Patents, Designs, and Trade Marks 
Act, 1883.'' 

Works of art. — Paintings, drawings, and photo- 
graphs by 25 & 26 Yict. c. 68. (As to the latter see 
Nottage v. Jackson^ 11 Q. B, D, 627.) 
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Conclniion. — ^Here this summary statement of the 
law relating to torts must end. The student must 
not, however, imagine that such injuries as are not 
named in this or any other treatise are therefore 
not remediable by the law, for wrongs are infinitely 
various. Let him in such oases recollect the obser- 
vation of Cicero, " Erat enim ratio profecta a rerum 
natura, et ad recte faciendum impellens, et a delicto 
avocans : quae non tum denique incipit lex esse cum 
seripta est, sed tum, cum orta est." 
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ABATEMENT, 

of nuisance, 227. 

not proper remedy to prevent prospective nuisance, 228. 
not proper remedy of commoner m respect of overstocked 
warren, 229. 

ACCIDENT, 

if inevitable, not actionable, 14 et aeq., and see Neglioexce. 

actionable, if preventible, ib. 

when occurrence of, prim^ facie evidence of negligence, 180. 

ACT OF GOD excuses what would be otherwise actionable, 18 — 
21. 

ACT OF THIRD PARTY, 21. 

where damage partly caused by, 24. 

ACTION cannot be brought twice for same wrong, 94. 

ADOPTION. See Ratification. 

ADVERTISEMENTS, criticism of, privileged, 130. 

ADVICE, confidential, a privileged communication, 128. 

AGGRAVATION. Sec Damages. 

ANIMALS. See Febocious Aiomals. 
injuries done to, 265. 
trespasses of, 253, 265. 

injuries to, while trespassing, when tortious, 268« 
killing, in self-defence, justifiable, ib, 

ARREST. See iMFBisoNHEirr. 
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^VSSAULT AND BATTERY, 

master responsible for, if oommitted by servant within the 
general scope of autliority, 55, 56, 6(> — 62. 

damages for, 87, 252. 

aggravation of damages for, 95, 98. 

initiation of damages for, ib. 

causing death, 246. 

definition of assault, ib, 

menacing, ib. 

ability to do harm, necessary, 247. 

attempt necessary, ib, 

committed in sport, not actionable, ib. 

definition of battery, ib. 

may be occasioned by anything set in motion by def endant, 
ib. 

batter}', voluntarily suffered, not actionable, 248. 

mayhem, ib. 

intention to commit, immaterial, 15, 231. 

caused by inevitable accident, excusable, 14 et seq. 

general immunity from, 248. 

committed in self-defence, justifiable, ib. 

committed in mere retaliation, not justifiable, ib. 

committed in defence of propeiiy, justifiable, 249. 

of pupil for sake of coiTection, justifiable, ib. 

in order to stop breach of the peace, justifiable, ib. 

in oi-der to anest night offender, felon, malicious trespasser, 
or vagrant, justifiable, ib. 

in order to expel disturber of congregation, justifiable, ib. 

by master of ship, 250. 

by officer of law, ib. 

unnecessary handcuffing of prisoner is, ib. 

proceedings before justices release civil proceedings, ib. 

limitation of actions for, 252. 

ATTORNEY, slandering an, 136. 



UAIL, arrest of principal^by his obligor, lawful, 234. 

BAILEE. See Trespass (2). 

BAILMENT, remarks as to contract of, 46. 

BAILOR. 

may bring trespass against purchaser, where bailee has sold 

goods, 269. 
may maintain troyer for conyersion of goods by bailee, 266. 
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BANKRUPTCY, effect of, on the right to sue or the liability to 
be sued for tort, 115 ef aeq. 

BATTERY. See Assault and Battery. 

BODHjY injuries. See Assault. 
caused by nuisances. See Nuisance. 
caused by negligence. See Negligence. 

BOOKS, copyright in. See Copyright. 

BRICK-BURNING, near highway, a public nuisance, 191. 



CAMPBELL'S (LORD) ACT, 184 et seq, 

giyes right of action to relatives of persons killed through 

another's default, ib. 
who may sue in case executor does not, 185. 
when action maintainable, 184. 
for whose benefit maintainable, ih, 
jury must apportion damages, 185. 
plaintiffs must have suffered some pecuniary loss, 186. 
not maintainable when deceased received compensation 

before death, 187. 
death must be caused by the act for which compensation 

claimed, ib. 
action must be brought within twelve months, ib. 

CANDIDATE for ofl&ce, character of, privileged communication, 
129. 

CARRIER liable for misfeasance to a person with whom he has 
not contracted, 40, 43. 

CATTLE. See Trespass. 

when injury is done to, by dog, scienter need not be shown. 

175. ^ 

word includes horses, ib. 

CHARACTER, 

fraudulent, when actionable, 162. 

of servant when a privileged commimication, 128. 

of candidate for office, given to a voter or elector, a privi- 
leged communication, 129. 

evidence of plaintiff's bad character in mitigation of damages 
in defamation, 96. 

of daughter's loose character in mitigation of damages in 

X . seduction, ib. 
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CHATTELS, trespass to, and conversion of. See Trespass * 
and see Wboxgfitl ComTEBSiON. 

OHTLDBEN of deceased parent, action by. See Campbell's 
(Lord) Act. 

CHUBCH BELLS, injunction to restrain ringing of, 104. 

CLERGYMAN, imputing unchastity to a beneficed, is action- 
able per se, 135. 

COMMON, 

disturbances of, threefold, 225. 

putting beasts on to, by persons not a commoner, or putting 

of uncommonable beasts on to, by a commoner, 236. 
prescriptiye ri^ht to put uncommonable beasts on to, ib. 
without prescription uncommonable beasts may be dis- 
trained damage feasant, t(. 
surcharging, what is, ib. 

remedy of lord and commoners for, ib. 
obstructing, 227. 
remedy for, ib, 

COMMON EMPLOYMENT, meaning of. See Master anb 
Servant. 

CONCEALMENT, when fraudulent, 167. 

CONFIDENCE. See Misfeasance. 

CONSEQUENTIAL DAMAGES. See Damages. 

CONSTABLE, 

cannot, in general, arrest without a warrant, 233. 
must have warrant with him, ib. 
may arrest without warrant, 

on reasonable' %uspicion of felony, 237. 

for breach of peace, even after affiray over, in order ta 
take offender before a justice, 238. 

for night offences, 235. 

for malicious injuries, 238, 

for offering goods for pawn suspiciously, 235. 

for acts of vagrancy, ib. 

for brawling m church, 238. 
local acts empowering constables, 236. 
protected if acting ministerially for a court having juris- 
diction (or primil facie jurisdiction io, certain cases), 240« 
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CONSTABLE— <»»<tViti«rf. 

special protection of, in executing warrants of justices with- 
out jurisdiction, 243. 
limitation of actions against, 244. 
notice of action to, ib, 

power of, appointed by municipal corporations, 2^5. 
payment of money into court by, ib, 
venue in actions against, local, ib, 

CONTINUING TOETS, 

commencement of period of limitation in, 82. 
fresh action may he brought for, iintil they are stopped, 93 
et 8eq, 

CONTRACT,. 

torts arising out of, 38 et nq. 

privity necessary in order to recover for torts arising out 

of, 40. 
damages in torts arising out of, 100. 
waiver of tort and action on implied, 274. 

CONTEACTOE, 

employer not in general liable for nuisance committed by, 

or negligence of, 51 et seq, 
not a ** servant," 53. 

CONTEIBUTOEY NEGLIGENCE. See Negligence. 

CONVEESION. See Wrongful Convbbsion. 

COPYEIGHT, 

how literary propertv can be invaded, 292. 

definition of copyright, ib, 

how copyright acquired, ib, 

none in immoral or fraudulent works, ib, 

meaning of book, 293. 

in part of a book and not in residue, ib, 

none in a mere word, 294. 

none ^nerally in a title, ib, 

what IS piracy of, ib. 

carefully revising and correcting old matter no infringe- 
ment, 296. 

new arrangement of old work no infringement, ib, 

what is piracy of, in music, 297. 

plays founded on novels, ib, 

remedies for infringement of, 295. 

injunction to prevent publication of unpublished manu- 
script, ib. 
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COPYEIGHT— «>n<mii«(f. 
piracy by review, 295. 
in oral lectures, 298. 
right of representing dramatic and musical compositions 

not included in assignment of copyright of, 299. 
in en^avings, ib, 
in scmpture, ib. 
in designs, ib, 
in works of art, ib. 

(COUNSEL, 

opinion of, no excuse for malicious prosecution, 143. 
statements of, privileged communications, 126. 

CBIME. See Defamation. 
CEinCISM. See Defamation. 

DAMAGE, 

without wrongful act, not actionable, 7. 
when necessary, ib. 

DAMAGE FEASANT, 

cattle may be distrained when trespassing, 259. 
tmless tended at time, ib. 

DAMAGES, 

measure of, in actions of tort, 85 et seq. 
(1) For injuries to person and reputation, 

for false imprisonment, 86. 

for seduction, 87. 

for assault and battery, ib, 

for defamation, ib. 
mistake or ill-feeling of jury, 86. 
too small, ib. 
aggravation and mitigation of, 95. 

for seduction, ib. 

for defamation, 96. 

for false imprisonment, 98. 

for battery, ib. 
consequential damages, 89 et seq. 

loss of business, ib. 

medical expenses, 90. 

loss of property through mental agitation, %b. 

under Liord Campbell's Act, ib. 

injury to trade, 91. 
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DAMAGE&--con<ini««(f. 

prospective damages may be given, 93. 
contmuing torts, 94. 
under Employers* Liability Act, 76. 
(2) For injuries to property ^ 88 et aeq. 

compensatory in character, ib. 

injury to horse, ib, 

for wrongful conversion, ib. 

trespass, 89. 
aggravation and mitigation, 95 et seq. 

insolence, 98. 

wrongful seizure, 99. 

causing suspicion of insolvency, ib. 
where plaintiff only bailee, 88. 
consequential damages, 89. 

must not be too remote, ib, 

hiring substitute in place of a chattel, 91. 

trespass, ib. 

infectious disease, 92. 

flooding lands, ib. 

having been obliged to pay damages to third party, 93. 
presumption of amount of damage against a wrongdoer, 99. 
in torts founded on contract, 100. 
joint wrongdoers are jointly and severally liable for, 101. 

DAMNUM, definition of, 7. 

PAMNUM ABSQUE ESTJUEIA, ib. 

DANGER, trespass under the influence of a pressing, 15. 

DANGEROUS substances brought on to land must be kept at 
peril of bringer, 18 — 22. 
fences, 39. 
works, principal liable for contractor's defaults, 52 — 54. 

DAUGHTER, action for seduction of. See Seduction. 

DEATH, effect of, on the right to sue or liability to be sued for 
tort, 113 et seq. 

DECEASED PERSON. See Campbell's (Loed) Act. 

DECEIT. See Frattd. 

DEFAMATION, 119 et seq. 
oral or written, ih. 
definition, ib. 
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DEFAMATION— con<ffiue<f. 
when actionable^ 119. 

factors necessary to sustain an action for, ih 
falsity, ib, 

disparagement, what is, 120. 
construction of words in natural sense, 121. 
ironical words, 121 et 9eq, 
publication, 123. 

by telegram or postcard addressed to person libelled, i5» 
intention to publish immaterial where negligence, ib. 
functions of court and jury as to publication, ih* 
malice, 124. 
priyileged communications, ih. 

functions of court and jury, 125« 

parliamentary proceedings, 126. 

ludicial prooeeaings, ih. 

bona fide complaints, 127^ 

reports of pulmc meetings, ib» 

confidential adyice, I284 

character of servant, i &. 

character of candidate, 129. 

character of public officer, t5. 

criticism, ib, 

criticism of public men, ib, 

sending privileged communication by telegram or post- 
card, ib, 
limitation of actions for, 139. 
damages. See Damages. 
actual damage, when necessary, 131 e^ seq, 

when too remote, ib, 

imputation of unchastity, 132 et seq, 

imputation of crime actual damage of itself, 134. 

imputation of mere breach of trust aliter, ih. 

imputation of unfitness for society, 135. 

imputation of misconduct in business, ih. 
repetition of defamation, 136. 

printing of, ib, 

communication by third party, 137. 

newspaper proprietors protected, 138. 

DEFECT. See 'Frajw. 
DEFENCE. See Assault. 
DESIGNS, copyright in, 299. 
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DETINUE, 

action of, 273. 

judge may order return of specific goods in, ib, 

DISABILITY, 

suspends commencement of period of limitation, 84. 
when taking place subsequent to commencement of period 
of limitation, is no bar, ih, 

DISPOSSESSION, 
definition of, 260. 

plaintiff must rely on strength of his own title, ib, 
mere possession evidence of title for defendant, ib, 
plaintiffs title need not be indefeasible, ib, 
JUS tertii available by defendant, but not by plaintiff, 261, 
landlord claimant need not prove his title, ib, 
tenant may show expiration of landlord's title, ib, 
master and servant, ib, 
licensor and licensee, ib, 
claimant's title may be legal or equitable, 262. 
limitation, ib, 

disability, ib, 

acknowledgment of title, 263. 

ecclesiastical corporations, ib, 

commencement of period of, ib. 

discontinuance of possession, 264. 

mere entry and continual assertion of claim no bar to 
running of statute, ib, 

DOGS, 

noisy, 202. 

liabil^ of owner for injuries by. See Febogious Animals. 

iniury to, 265. 

killing in self-defence, 268. 

killing in defence of sheep or cattle, ib, 

killing in defence of game, when justifiable, ib. 

DOOR, 

careless shutting, of railway carnages, 177. 
contributory negligence by leaving hand on, ib, 

DRAMATIC COMPOSITIONS. See Copybight. 



EASEMENT, 

what is an, 209 ; and see Ntjisakce. 

grantee of, may enter upon servient tenement in order to 
repair, 254. 
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EJECTMENT. See Dispossession. 
EMPLOYEES' LIABILITY ACT, 76 et seq. 
ENGINES, near highway. See Nuisance. 
ENGBAVINaS, copjTight in, 299. 
EX DAMNO SINE INJURIA, &c., 7 et seq. 



FALSE IMPRISONMENT. 5e« Impbisonment, Constables, 
Justices. 

FALSE EEPRESENTATION. See Fbaud. 

FELLOW SERYANTS. See Masteb and Sebvant. 

FELONY, 

remedy by action for, suspended until criminal trial ended, 

26 et seq, 
how suspension may be effected, ib. 

FENCES, 

non-liability for trespass of cattle if adjoining owner bound 

to keep in repair, 253. 
liability for injuries caused by dangerous, 39. 

FEROCIOUS ANMALS, 

liability for injuries caused by, 174 et aeq, 
scienter the gist of the action for, ib. 

presumption of scienter, ib. ^ 

when scienter not presumed, ib, 
pooof of scienter, ib. 
scienter, when sheep or cattle worried by dog need not be 
proved, 175. 

FIREWORKS near highway. See Nuisance. 

FRAUD, 157 c« ««2. 
definition of, 157. 

whether moral delinquency necessary, 157 et seq. 
when actionable, 161. 

false representation of yalue of business to a purchaser, 

163. 
false representation of soundness of a dangerous in- 
strument, ib. 
fraudulent prospectus, ib. 
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FRAUD — continued, 

when actionable — continued. 

liability for fraud of agent, 164. 
agent not liable for fraud of sub-agent, 166. 
fraudulent character must be in writing to be action- 
able, 162. 

FEAUDULENT CONCEALMENT, 
when actionable, 167 et aeq, 

doctrine of caveat emptor, ih, 

concealing infectious disease in pigs, 168. 

mere abstinence from mentioning a known defect is not 

actionable, ib. 
an industrious concealment alitor, 169. 
plastering over a defective wall, ib. 
expression **with all faults," does not cover all 
frauds, 170. 
exceptional cases in which there is a duty not to main- 
tain silence, ih, 
limitation, 171. 

FUNEEAL EXPENSES not recoverable under Lord Camp- 
bell's Act, 187. 



GAME, 

property in, not absolute, 266. 

kiUing dog in order to preserve, when justifiable, 268. 

GOODS. See Trespass, Wbongful Conversion, Negli- 
gence. 

OUN, injury to third party by explosion of a warranted, 42. 



HIGHWAY, 

obstruction of, 10. 

dedication of, to public not a grant of the land, 257. 

trespass may be maintained by grantor of, ib, 

HORSE, 

accident caused by a runaway, excusable, 16? 17. 

injuries to, by dog, 175. 

measure of damages for injury to, 88. 

HOUSE, liability for ruinous state of. See NUISANCE. 
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ICE, when a public nuisance, 23, 24. 
IMMOEALITY. See Defamation. 

IMPEISONMENT, 

what constitutes, 232. 
moral restraint constitutes, ib, 
total restraint necessary, 233. 
by judges and magistrates. See JuDOE. 
by private persons and constables, 233. 
general immunity from, ih, 

exceptional cases in wbicb priyate persons may arrest^ 
234 et seq. 
arrest of bail by bis surety, 234. 
arrest of suspected felon, when justifiable, ih, 
what suspicion sufficient, 234 et seq. 
arrest of oreakers of the peace, 235. 
arrest of night offenders, ih, 
arrest of malicious injurers, ih. 
arrest of suspected persons offering goods for 

pawn, ih. 
arrest of yagrants, ih. 
acts of vagrancy, ih. 

arrest of interrupter of divine service, ih. 
particular powers of arrest given to individuals, ib. 
exceptional cases in which a constable may arrest with- 
out warrant, 236 et aeq. 
may arrest wherever a private person can, ih. 
cases of suspected felony where no felony has in 

fact been committed, 287. 
breaches of peace, 238. 
malicious injurers, ih. 
brawlers, ib. 
general protection of persons setting courts of justice 

in motion, 240. 
no protection if court has no jurisdiction, ib. 
what constitutes jurisdiction, 239. 
where prim^ facie jurisdiction, 241. 
for contempt of court, ih. 

by county court judge, 242. 
by justice, ih. 
habeas corpus, 245. 
limitation of action for, 244. 
is a continuing tort, ib. 
in case of justices and constables, ib. 
notice of action to justices and constables, ib. 
damages for, 86. 

aggravation of damages, 98. 
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INOOEPOREAL HEREDITAMENT, injury to. See Support, 
Light, Wateboou&se, Way, and Common. 

INEVITABLE ACCIDENT. See Accident. 

INFANT, 

generally liable for his torts, 49 et seq. 
alitor if founded on contract, 50. 

INJUNCTION, 
remedy by, 102. 
interlocutory or perpetual, ih. 
injuries remediable oy, ih. 
noxious fumes, 103. 
noise, ib, 
church bells, ih, 

obstruction of light and air, 104. 
cases where damages giyen instead, i^. 
general rule as to granting of an, 106. 
not granted for a mere trespass, 107. 
where waste also aliter, ib. 
pollution of lake, ib. » 
depriyation of support, ib. 
trade mark, patent, and cop]pight, ib. 
not granted to restrain libel in general, 108. 
pubhcation of private letters, ib, 
where injury merely threatened, 109. 
granted even where it will inconyenience public, 110. 
mandatory. 111. 
delay, 112. 

INJURIA, meaning of, 7. 

INSANITY, imputation of. See Defamation. 

INSOLVENCY, imputation of. See Defamation. 

INTENTION, not always material in torts, 15, 188, 231. 

INVENTOR. /8fec Patent. 
INVOLUNTARY TORTS, when actionable, 15. 



JOINT OWNERS, trespasses of, towards each other, 258, 27 U 
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JUDGE, 

statements of, absolutely privileged communications, 126. 

not liable for a wronmil imprisonment committed erro- 
neously if acting wiimn his jurisdiction, 238* 

jurisdiction of, bow constituted, 239. 

prim^ facie jurisdiction is sufficient if, through ignorance 
of some fact of which he could have no knowledge, he has 
no juriBdiction, 241. 

power of, to commit for contempt, ib. 

of county court, power of, 242. 

no action against, until judgment quashed, 243. 

general protection of, ib, 

JUDICIAL PROCEEDINGS, how far privileged communica- 
tions, 126. 

JURISDICTION. See Judge. 

JUS TERTn, 

defendant in ejectment may set up, but not claimant, 261 . 
may be set up in trover where defendant not bailee or 
agent, 270. 

JUSTICE OF THE PEACE. See Impeisonmeot and Judge, 

JUSTIFICATION. See Defamation, Assault, Teespass, 
Imprisonment. 



LANDLORD, 

title of, cannot be disputed by tenant, 261. 
when liable for nuisance on demised premises, 192 et seq. 
occupation of servant of, equivalent to personal occupation, 
261 et seq, 

LECTURES. See Copybight. 
LIBEL. See Defamation. 

LICENSEE, 

a mere, stands in the position of one of the family as regards 

injuries caused by nuisances, 196. 
possession of, is the possession of the licensor, 261. 

LIEN, 

sale of goods held under, a wrongful conversion, 270. 
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LIGHT AND AIE, 

no right to, ex jjure natursB, 215. 

no proof of special damage necessary, 216 et aeq. 

no excuse that plaintiff has contributed to the diminution, 

217. 
enlargement of ancient lights, ih. 
dominant tenement must be a building, ib, 
a man cannot obstruct on property granted by him to 

another, 217 e^ aeq, 
rights of two vendees or lessees from same vendor or lessor, 

218. 
right to, lost by giving licence to another to do an act, the 

natural consequence of which is an obstruction of, ib, 
reservation of right to, is seldom implied, 219, 

LIMITATION, 

of actions of toi-t, 80 et aeq, 

reasons for, ib, 

commencement of period of, ib. 

when tort consists of actual damage, commencement of 

period of, 81. 
taking away support of land, ib. 
conversion, 82. 
concealed tort, 81. 
disability, 84. 
disability arising subsequently to commencement of period, 

ib, 
commencement of period when tort continuing, 82. 
in particular cases. See under the several headings of those 

cases, 
imder Employers' Liability Act, 78. 

LOSS OF SEEVICE. See Seduction. 



MAGISTEATE. See Justice. 

MAINTENANCE, 
definition of, 148. 
when action maintainable for, ib, 

MALICE. See Defamation. 

MALICIOUS AEBEST. See Impeisonment. 
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MALICIOUS PBOSECUnON, 139 d »eq. 
definition of, ib, 
when actionable, 140. 
factors necessanr for maintaining action for, ib, 

(1) Protecution by defendant, ib, 

prosecution ordered by a magistrate not sufficient, ib. 

(2) Want of reasonable ana probable cause, 141, 
onus of proof on plaintiff, ib, 

duties of judge and jury as to, tb. 
what constitutes, 141 e< seq, 

opinion of counsel in fayour of prosecution no excuse^ 
143. 

(3) Malice, 144. 

generally implied, ib. 

knowledge of plaintifTs innocence eyidenoe'ef ^malice^ 
ib. 

knowledge of defendant that he was in the wrong, evi- 
dence of malice, ib. 

to stop plaintiff's mouth, 145. 

subsequent malice of the defendant, 144. 

adoption of proceedings already commenced, 144, 145. 

where defendant bound oyer by a magistrate to prose- 
cute, no excuse for, 145. 

(4) Setting aside of 'proceedings, a condition precedent to action 

f<yr, 146. 
actual damage must be proved, 147. 

MAN-TEAPS, when illegal, 190. 

MANUFACTURE. 5ce Patent. 

noxious or offensive, an actionable nuisance. Bet Nuisance 
and Injunction. 

MANUSCEIPT, copyright in unpublished, 295. 

MAP, copyright in, 293. 

MARKET, dangerous state of, 39. 

MASTER AND SERVANT, 

as to enticing and seducing servants. Bee Seduction. 
master in general has no remedy against one who injures 

servant ex contractu, 41, 43. 
inducing servant to break his contract of service, 150. 
general liability of master for torts of, 55 ef stf^. 
accidents occasioned by carelessness of servant, 55, 56. 
master when liable for illegal act of servant, 55. 
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lilASTEE AND SERVANT-h»« ft «««(?. 

master liable for wilful act of servant if within the general 

scope of his authority, 55, 59. 
liability of master for assaults of servant committed in scope 

of his employment, 60, 61, 62. 
master not liable for servant's torts when committed out- 
side, or beyond scope of his employment, 57. 
master not liable for injuries caused by servant while diiving 

master's carriage on business of his own, 55, 57. 
ratification of servant's tort, 63. 
meaning of term " servant," 56. 
master not liable for torts committed by persons employed 

by servant to do his work, 64. 
contractor or intermediate employer liable for torts of 

workmen, 52. 
job-master liable, and not hirer of horses, 53. 
temporary employment by a third party excuses master, oS, 
unauthorized delegation by a servant of his duties excuses 

master from delegates' torts, 64. 
when master liable for injuries caused by servant to fellow- 
servant,^ 66 et seq. And see Employers' Liability 
Act. 
meaning of common employment, 67, 68. 
personal negligence of master, ib,, 71. 
master knowingly employing an unskilful servant, 66. 
servant's knowledge of danger, when a bar, 72 et aeq, 
volunteer helpers are in the position of servants with 
regard to suing the master for negligence of his 
true servants, 74. 
aliter where acting with master's consent or ac- 
quiescence, 75. 

MAXIMS OF LAW, 1. 

MEASUEE OF DAMAGES. See Damages. 

MEDICAL EXPENSES. See Campbell's (Lord) Act. 

MEDICAL MEN, 
negligence of, 38. 
slandering. See Defamation. 

MINE, flooding of, by water brought by defendant on to his 
land actionable without proof of negligence, IS et seq, 

MISFEASANCE, liabiHty for, 44. 
MISEEPEESENTATION. iSfce Fraud. 
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MISTAKE, no justification, 15. 

MITIGATION. See Damages. 

MURDEK. 8ee Defamation. 

MUSICAL COMPOSITIONS, assignment of copyright in, is no 
assignment of the right of public representation of them, 
298. 



NECESSITY, right of way of, 224. 

NEGLIGENCE. See also Peofessional Men; Masteb and 
Servant; Contractoe. 
definition of, 172. 
when actionable, ih, 
dangerous stacking of hay, ib, 

entrusting loaded gun to inexperienced servant girl, ib, 
bursting of water company's mains, 173. 
damage caused by extraordinary flood, ib, 
custody of dog entrusted to a railway company, ib, 
dangerous and savage animals, 174. 

when scienter necessary, ,-6. et ^. 

when scienter not necessary, 174, 175. 
negligence a mere relative term, and varies with circum- 
stances, 175 
onus of proof of, 180 et aeq, 

generally on plaintiff, ih, 

aliter where the accident would not be likely to happen 
without negKgence, ib, 

run-away horse, 181. 

heavy article dropping out of window, ib, 
contributorj^ 176. 

where contributory, affords no excuse, ih, 
contributory, in infants, 179. 

actions by representatives of a person killed by. See Gamp- 
bell's (Lord) Act. 
duties of judge and jury in actions for, 182. 
mode of estimating damages caused by, 175. 

NEWSPAPEES. >Sfee Defamation, 
NOISE. iS^ee Nuisance ; Injunction. 
NOXIOUS TEADE. See Nuisance. 
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NUISANCE. And see PoisoNOiTs Trees, Mabkbt, Untenced 
Hole, Danoeeoits Substances, Dangerous Fences, 
Water and Injunction. 

(1) Causing Injury to theJPerson, 189 et seq. 
definition, 188. 

excayations near roads, 189. 

noxious fumes, 190.. 

foul cesspools, ib. 

spring-guns and man-traps, ih, 

even trespassers injured by spring-guns and man-traps 

may maiutain action, 191. 
spring-guns for protection of dwelling-houses at night, 

lawful, 190. 
pit or engine near highway, illegal, ih, 
windmiUs and fires for burning ironstone near highway 

nuisances, 191. 
letting off fireworks near highways, ih, 
injuries caused by quarries at a distance from highway 

not actionable, ih, 
ruinous premises, 192. 

where nuisance subsists, negligenbe is immaterial, 188. 
by contractor. See Master and Servant. 
landlord not liable for injuries caused to tenant by 
ruinous premises, 192. 
alitor in case of fraud, 193. 
tenant only, generally liable to third parties, 192 et seq, 
landowner liable if he authorized the nuisance, ih, 
nuisances on or near private ways, 194. 
ruinous railway works, 195. 
act of Gk)d justification, 196. 
dangerous canals, ib, 
nuisances on public roads, ib, 
injuries to guests through a subsisting, 196 et seq. 
injuries to persons coming on business, ih, 
injuries through improper condition of railway stations, 

197. 
ill-lighted stations, ih, 
limitation, 198* 

(2) CatLsing Injury to Real Property ^ 
definition of a, 188. 

affecting corporeal hereditaments, 199. 
disgusting fumes, ih, 
noisy trade, ih, 

the nuisance must be material, ih, 
noisy entertainments, 200. 
allowing water to escape, ih, 
actively shifting danger from self to neighbotir, 201 • 
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NUISANCE— amlfiiued. 

(2) Causing Injury to Beat Property^ conimxxed, 
affecting corporeal hereditaments — continued. 

oyerhanging eaves, 202. 

overhanging trees, ib, 

pig-stys, ib, 

noi^ dogP| ib, 

small-pox hospital, ib, 

reasonableness of place when no excuse, ib, 

distinction between injury to property and annoy- 
ance in its user, 203. 

immaterial whether plaintiff goes to the nuisance 
or it to him, 204. 

prescriptive right to conmiit, 205. 

statutory right to commit, 205 et seq, 
affecting incorporeal hereditaments, 209 et seq, 

easements, ib, 

•profits a prendre, ib, 

title to easements, ib, 

disturbance of right to support, 210. 

right may be released by a^eement, tb, 

the damage must be material, ib, 

railway and canal companies have no right of 
support, 213. 

subterranean water, 210. 

land burdened with buildings, 213. 

support from adjoining houses, 214. 

right can be gained by prescription, 213 et seq, 

right to light and air. See Light and Ant. 

right to watercourse. See Wateecoiersb. 

right to ways. See Ways. 
remedy by abatement, 227. 

remedy by abatement not applicable to prospective 
nuisances, 228. 

OBSTRUCTION 

of entry to places of business, 11. 

of road, ib, 

of light and air. See Light and Ant. 

OMNIBUS, fraudulent imitation of, by a rival proprietor, 282. 
OUSTER. See Dispossession. 

PARTY-WALL, trespass to, 258. 

PATENT, 

definition of, 284. 

conditions to valid grant of» 285i, 
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TATEKI-^-coniinued. 

wliat is a manufacture entitled to, 286. 

newness of manufacture necessary to, 287. 

rule in Hill v. Evans, ib. 

prior knowledge of the public fatal to, ib, 
■ new combination of old elements, ib, 

application of a known instrument to analogous purposes, ib, 

newness only applies to the United Kingdom, 288. 

novelty inferred where utility very great, ib, 

meaning of true and first inventor, ib, 

secret prior knowledge of another no bar to, ib, 

manufacture must be of general public utility, 289, 

producing old articles in a new way when a new manufac- 
ture, ib, 

specification, ib, 

disclaimer and amendment of specification, 290. 

no damages given for infringement prior to amendment, 
291. 

remedy for infringement, ib, 

no remedy when articles made merely for experiment, ib. 

PATENT DEFECT. See Fraud. 

PEEJUEY, 

no action lies for consequences of, 126. 
imputation of, not actionable, unless made with reference to 
a judicial inquiry, .134. 

PEBSONAL PEOPEETY, trespass to. See Trespass. 

PIG-STY. See Nuisance. 

POISONOUS TEEES, 16. 

POSSESSION. See Trespass. 

PEESCEIPTION. See Light and Air, Nuisance, Support, 
Watercourse, Way, Common. 

PEINTEE. See Defamation. 

PEIVATE WAY. See Way. 

PEIVILEGED COMMUNICATIONS. See Defamation. 

PEiVlTY, in torts arising out of contract, 40. 

PEOBABLE CAUSE. See Malicious Prosecution. 
u. Y 
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PROBABLE CONSEQUENCE, every man presumed to intend 
the, of his acts, Id. 

PROFESSIONAL MEN, negUgenoe of, 38. 

PUBLIC NXnSANCE. See Nuisance. 

PUBLICATION. See Defamation, 

RAILWAY COMPANY. See Negligence, Master and Ser- 
vant, Misfeasance, and Nuisance. 

RATIFICATION, See Master and Servant. 

REMOTENESS of damage, 89 et eeq. 

REPLEVIN, action of, 273. 

REVERSIONER, 

may enter into and inspect premises, 254. 
remedy of, for injury to land, 229. 

remedy of, for trespass, accompanied by a denial of title, ib. 
remedy of, for obstructions, ib, 

no remedy given to, for mere transient trespasses or nui- 
sances, ib, 
some injury to the reversion must be proved, 230. 
remedy of, for injury to personal property, 269. 

RIVER. See Watercourse. 

RUINOUS PREMISES. See Nuisance. 

SCIENTER. See Ferocious Animals. 

SCULPTURE, copyright in. See Copyright. 

SEDUCTION, 

action for, whence arising, 150. 
of servant from master's employ is actionable, tb, 
relation of master and servant essential, 151. 
contract of service, when implied, ib, 
debauching plaintiff's daughter, 151 et seq, 
proof of loss of service necessary to sustam an action for, ib, 
contract to pay wages unnecessary to create relation of 
master and servant, ib. 
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SEDUCTION-;-c(me{nttcd. 
small services suffice, 151. 

when daughter lives with her father, and is a minor, service 
is presumed, 153. 
aliter where the daughter acts as another*s house- 
keeper, ib. 
aliter where she supports her father, ib, 
where service to another is put an end to, the right of the 

parent revives, ib. 
temporary visit no termination of service, 154. 
relation of master and servant must subsist at time of 

seduction, 151. 
if parent helps to bring about his own dishonour, he cannot 

recover, 154. 
damages in, ib. And see Damages. 
aggravation of, 154. 

breach of promise of marriage not matter of aggrava- 
tion, ib. 
miti^tion of, ib. 

previous immorality or looseness, 156. 
limitation, ib, 

8ELP-DEPENCE, injury committed in, 15, 22, 248. 

SEEYANT. See Master and Servant. 

may sue for loss of luggage or personal injury although 
master paid the fare, 43. • 

SHAET, unguarded, 195, 197. 

SHEEP, injuries to, by dog actionable without proof of scienter, 
175. 

SLANDER. See Defamation. 

SOLICITOR, slandering a, 136. 

SPRING-GUNS. See Nuisance. 

STATUTE does not take away common law rights in general, 37. 

STATUTORY DUTIES, 
breaches of, 32 et seq. 
where no right created in favour of the plaintiff there is no 

action maintainable, ib, 
copyright, 35. 

SUPPORT. See Nuisance (2). 

y2 



324 INDEX. 

TENANT. See Landlobd. 

cannot dispute landlord's title, 261. 

but may show that title has expired, ih, 

TITLE. See Trespass and Dispossession. 

TOET, 

definition of, 5. 

arising out of contract, 38 et seq, 

waiver of, 274. 

TEADE MAEK AND TBADE NAME, 276 et seq, 
definition of, ib. 

nature of the title to relief, 278. 
injunction to restrain infringement of, 280. 
damages, ib. 
account of profits, ib* 
whether trade name indicates manufacturer or class of goods 

manufactured, ib, 
no trade mark in descriptive name of a new product, 281. 
assignment of, 282. 

selling articles under seller's own name, 283. 
registration necessary before bringing an action, 284. 

TEESPASS, 

(1) To Lands {quare clausum /regit)y 253 et seq, 
definition, ib, 
what it consists of, ib, 
driving nails into wall is, ib, 
by straying cattle, ib, 
any user going beyond that authorized, ib, 
remedy for, by distress damage feasant, 259. 
in re-taking goods, justifiable, 254, 
in driving cattle off plaintiff's land, when justifiable, ib, 
in distraming for rent, justifiable, ib, 
in executing legal process, justifiable, ib, 
by reversioner inspecting premises, justifiable, ib, 
in escaping a pressing danger, justifiable, ib, 
by grantee of easement Jor the purpose of making 

repairs, justifiable, ib, 
under due legal authority, justifiable, ib, 
plea of liberum tenementum, 255. 
trespassers ab initio, il. 

possession necessary to maintenance of action for, 256. 
when two people are in adverse possession, possession 
in persons entitled, ib. 
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TRESPASS— continued. 

(1) To Lands {quare dauaum /regit) — coatiiiued. 
poBsession dates back to title, 256. 

onus of proof of title lies on prim^ facie trespasser, ib, 

when surface and subsoil in different owners, 257. 

to highways, ib, 

of joint owners, 258. 

carrying away of soil by one of two joint owners, ib, 

reasonable working of coal mine by joint owner, ib. 

injuries to party-walls, ib. 

continuing, ib. 

damages for. See Damages. 

limitation of actions for, 259. 

(2) To Ooods and Chattels {de asportatis bonis). 
what is, 265. 

to animals, ib. 

good intention no excuse, ib, 

destruction of goods by Iwdlee, 266. 

excessive sale by sheriff, ib. 

killing ^ame or animals ferae naturse, ib, 

purchasmg goods without title, ib, 

distinction between fraudulent contract and no con- 
tract, ib. 

no trespass if plaintiff in fault, 267. 

no remedy if animals get injured whilst trespassing, 
unless defendant used unreasonable force, ib. 

wrongful alteration or mixing up of goods prevents the 
person altering from maintaining an action for the 
materials or goods with which the alteration was 
made or mixed, 268. 

unauthorized painting of carriage, ib. 

trespass in defence of property, ib. 

shooting a trespassing dog, when allowable, ib. 

trespass in self-defence, ib. 

trespass in exercise of right, ib. 

trespass in exercise of legal authority, ib. 

possession necessary to maintenance of action, 269. 

possession follows title, ib. 

bailee delivering goods to an unauthorized person re- 
vests possession in bailor, ib. 

sale by a person having a lien is a trespass, 270. 

damages for sale of goods by person having a lien, ib. 

administrator may maintain trespass for injuries to 
goods committed before grant of administra- 
tion, ib. 
so may a trustee when possession actually in cestui 
que trust, ib. 
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TRESPASS—coniinued. 

(2) To Goods and Chatteh {de asportatia honis) — continued. 
what possession suffices, 270. 
possession of finder, ib. 
possession, prini^ facie proof of title, ib, 
defendant cannot in general set up jus tertii, ib, 
trespasses of joint owners, 271. 
trespass ab initio, ib, 
recaption, 272. 
action for trespass, 273. 
action of replevin, ib, 
waiver of tort, 274. 
stolen ^oods, ib, 
limitation, 275. 

TEOVER. See Wrongful Conversion. 

TEUSTEE may maintain trespass or conversion for injuries to 
goods when actual possession in cestui que trust, 270. 



UNFENCED SHAPT, 195, 197. 



VIEW, interruption of, is no tort, 10. 

VIS MAJOR, excuses what would otherwise be actionable. 
See Act of God. 

VOLUNTEERS not in general entitled to recover for negligence 
of a party or his servants, 74, 75, 

VOTE, wrongful refusal to record, is a tort, 10. 



WALL, 

trespass to, by sticking nails into it, 253. 
party-, 258. 

WARRANT. See Constable. 

WASTE, 229. 

WATER, 

causing accumulation of, whereby another's property is in- 
jured, is actionable, unless injury caused by vis major, 
18 et 8eq, 
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WATEECOTJESE, 

right to use of surface watercourse vested in riparian pro- 
prietors, 220. 
aliter with regard to subterranean water, 221. 
disturbance of right to use of, tb, 
fouling a well, ih. . 
penning back water in, 222. 

prescriptive rights in derogation of other riparian proprie- 
tors, 223. 
rights may be gained in an artificial, ib. 

WAY. See Nuisance. 
right of, 224. 
right of, of necessity, ib, 

cesser of right when necessity ceases, ib, 

WIFE, 

may sue for loss caused by the killing of her husband, 

184 et seq, 
liability of husband for torts of, 50. 

WINDOWS. See Light and Aib. 

WOEDS. See Defamation. 

WEONGDOEE, 

any possession sufficient to sustain trespass against a, 256, 

269. 
all things are presumed against a, 99. 

WEONGFUL CONVEESION, 
what is, 265. 

destruction of goods by bailee is, 266. 
purchase of goods from a person not entitled is a, even by a 

bona fide purchaser, ib, 
possession necessary to maintenance of action for, 269. 
reversioner cannot sue for, ib, 
reversioner's remedy, ib, 
possession follows title, ib, 
unauthorized delivery by bailee revests possession in bailor, 

ib, 
sale by one having a lien is a conversion, 270. 
any possession suffices against a wrongdoer, 269. 
possession of finder, 270. 
possession prima facie evidence of title, ib, 
when defendant may set up jus tertii, ib, 
conversions of Joint owners, 271. 
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WEONGFUL CONVERSION— con«ww€(^. 

subsequent conversion of lawfully-obtained chattel, 271. 
making inquiries as to real owner before delivering goods 

to bun is no conversion, 272. 
recaption, ib, 

ordinary remedy by action, 273. 
power of judge to order restitution, ih, 
replevin, ib. 
waiver of tort, 274. 
restitution of stolen goods, ib, 
limitation, 275. 



FBINTED BY C. F. BOWOBTH, aSEAT NEW STBEET, FETTEB LANE, E.G. 



CATALOGUE 



07 



WLmm WLovkii 



PUBLISHED BT 



MESSRS. BUTTERWORTH, 

EafD idoo&^elln^ ant) ^uitt^j^n^ 




TO THE QUEEN'S MOST EXCELLENT MAJESTY, 

▲KD TO 

H.R.H. THE PRINCE OF WALES. 



" Now for the Lawa of England {if I ahaU apeak my opinion of them vnihout 
** partiality either to my profeaaion or c<mntry), for the matter and nature of 
" them, I hold them m«e, juat and moderate lawa : ihey give to Ood, they give to 
" Cceaar, they give to the aubject what appertaineth. It ia true they are aa mixt 
** aa our language, compounded of Britiah, Saxon, Daniah, Norman cuatoma. 
" And aurely aa our language ia thereby ao much the richer, ao our lawa are likO' 
** wiae by that mixture the more complete." — ^Lobd Bacok. 



LONDON : 
7, ELEET STEEET, E.G. 

1889. 



INDEX TO CATALOGUE. 



Ihige 
Accounts. 

Pollixig 86 

Action, Common Law. 
Bofle 18 

Admiraltj Practice, 
Ckxite 19 

AdvowBons. 

Mirehoiue 87 

Agricultural Holdings 
Act. 
Bund 10 

Alabama Case. 

0*Dowd 86 

Aliens. 

Cutler 19 

Ancient Land Settle- 
ment. 
Bund ... ... ... 88 

Appeals,Hou8e of Lords 
Denison & Bcott ... 6 

Arbitration. 

"R^^man 20 

Articled Clerks' Hand- 
book. 
Hosely 18 

Average, General. 

Crump 6 

Awards. 

"R^^man 20 

Bankruptcy. 

Brett 8 

Bulley&Bund ... 29 
liinklater 87 

Banks and Banking. 

Grant 12 

Barbados. Lawaof ... 87 

Bar Education. 

Smith 27 

Bar Examination 
Journal 84 

Bills of Sale. 

Hunt 10 

Macaskie 27 

Probyn 6 

Blockade. 

Deane 87 

Bonds, Probate. 

Chadwick 8 



Bookkeeping, Solici- 
tors*. 
Coombs 28 

Boundaries. 

Hunt 83 

Burgesses' Manual. 
Gaches 88 

Carriers, Inland. 

Pow^ 10 

Chamber Practice. 

Parkinaon 88 

Chancery Practice. 
Underhill 16 

Chart of Landed Pro- 
perty. 
Feame 88 

Church Building Acts. 
Trower 29 

Church Seats. 

Heales 28 

Civil Service of India. 
Cutler 84 

Claims and Defences. 
Drewry 7 

Commentaries. 

Blackstone's ... 6 
Stephen's 6 

Commentaries onlnter- 
national Law. 
Phillimore 14 

Common Law Action. 
'Boyle 18 

Common Law Practice. 
Lush 86 

Companies, Banking. 
Grant 12 

Companies, Joints Stock 
Shelford 7 

Companies, Bailway. 
Kielford 12 

CompensationforLand. 
Ingram 24 

Consistory Court, Lon- 
don. 
Bules and Regula- 
tions 86 



Conspiracy, 
Wright 



... 86 



Constitutional History. 
Fulton 17 

Contentious Probate 
Practice. 
Tristram 11 

Contraband of War. 
Moseley 27 

Contracts. 

Flumptre 23 

Contributories. 

Collier 83 

Conveyancing. 

Bany 23 

Bouse 18 

Conveyancing Act, 1 88 1 
Cleike& Brett ... 82- 
1882... 32 

Conveyancing Drafts- 
man. 
Kelly 20 

Co-operative Societies. 
Brabrook 28 

Copyholds. 

Brown 16 

Scriven 16 

Corporations, Law of. 
Baxter 40 

Costs. 

uray ... ... ... 86 

County Court Practice. 
Davis 8 

Criminal Consolida- 
dation Acts. 
Davis 25 

Debtors Estates. 

xye • • • ... , , , xi 

Defences and Claims. 
Drewry 7 

Designs. 

Lawson 25 

Dictionary, Law. 

Mozley & Whiteley 9 

Divorce. 

Bedford 18 

Browning 84 



INDEX TO CATALOGUE. 



Domestic Servants. 
Baylie 26 

Draftsman, Convey- 
ancing. 
Kelly 20 

Ecclesiastical Law. 39 

Employers and Work- 
men. 
Davis 6 

Employers* Liability 
Act. 

Rneg^ 33 

England, Laws of. 

Stephen 6 

English Appeals. 

Denison ft Soott ... 6 

English Law. 

Erandllon 38 

Nasmith 16 

Epping Forest. 

Ksher 6 

Equity. 

Drewry 27 

Boberta 7 

Trower 9 

UnderhiU ... ... 15 

Equity, Claims and 
Defences. 
Drewry 7 

Equity in relation to 
Law. 
CJhute 8 

Evidence. 

Powell 6 

Examination Guide. 
Bedford 13 

Fences. 

Hunt 33 

Fishery Laws. 

Bund 29 

Oke 31 

Foreshores. 

Hunt 33 

O'Dowd 36 

Forest of Essex. 

Fisher 5 

Form of the Law. 

Holland 85 

Frauds. 

Hunt 10 

Freedom of Land. 

UnderhiU 35 

French Commercial 
Code. 
Mayer 7 



Fage 
Game Laws. 

yJKO ... ... ,,, 30 

Gas & Water Supply. 
Michael & Will ...22 

General Average. 

Crump 6 

' Guarantees. 

DeCtolyar 9 

Hand Book for Articled 
Clerks. 
Moeely 18 

House of Lords, Ap- 
peals. 
Denison & Soott ... 6 

Husband and Wife. 
Edwards & Hamilton 13 

Licome Tax Laws. 
Dowell 25 

Indian Law. 

Cutler & Griffin ... 18 

Lidustrial Societies. 
Brabrook 28 

Inns of Court. 

Pearce 37 

Institutes of English 
Law. 
Nasmith 16 

LiRurance, Marine. 
Crump 6 

International Law. 

Hamd 36 

Phillimore 14 

Irish Appeals. 

Denison & Scott ... 6 

Joint Stock Companies. 
Shelf ord 7 

Judicature Acts. 

Bedford 13 

Labour Laws. 

Davis 6 

Landlord and Tenant. 
Faweett 10 

Land Law. 

Land Laws 36 

UnderhiU 36 

Law Dictionary. 

Mozley & Whiteley . 9 

Law Examination 
Journal . . . . 19 

Leading Cases, Real 
Property. 
Tudor 17 



Legacy Duties. 

Shelford 26 

Libel. 

Folkard 10 

Licensing Laws. 

vKe ... ... ... 81 

Local G-ovemment Act, 
1888. 
Bydeft Thomas ... 6 

Locus Standi Reports. 
Cliflford & Rickards 21 
Clifford & Stephens. 21 

Lord Lyndhurst. 

Gibson 87 

Lunacy. 

Phillips 34 

Magisterial Formulist. 
Oke 31 

Magisterial Synopsis. 
Lrjce ... ... ... so 

Marine Insurance. 

Crump 6 

Marriage. 

£iwaxds& Hamilton 13 

Married Women's Pro- 
perty Acts. 
Edwards & Hamilton 13 
Mozley 88 

Masters and Servants. 

Baylis 26 

Masters and Workmen. 

Davis 6 

Mayor's Court. 

Glyn, Probyn, & 

Jackson 13 

Mercantile Accounts. 

Pullinflr 86 

Mines and Minerals. 

Bainbridge 16 

Mortgages. 

Fisher 12 

Municipal Corporations 

Baxter 40 

Municipal Registration 

Davis 22 

Naturah'zation. 

Cutler 19 

Naval Prize Law. 

Lushington 27 

Negligence. 

Saunders 21 

Parliamentary Practice. 
May 17 

Parliamentary Regis- 
tration. 

Davis 22 

Saint 38 



A2 



INDEX TO CATALOGUE. 



Partition Act. 

LAwxenoe 29 


Partnership. 

Dixon 

Fothier 

Patents. 

HigginB 

Lawaon 

N'nniiRTi 

Waggett 

Pews. 

^j.G&iOB • • • • • • 


22 
37 

25 
26 
37 

28 

28 


Pitfalls of Testators. 

Flood 

Pleading. 

Chitty 

Williams 


14 

35 
37 


Preliminary Exami- 
nation Journal. 


34 


Principal and Surety 
DeCk)lyar 


• 

9 


Private Bill Legis- 
lation. 
Cliflord 


5 


Prize Law, Naval. 
Lushington 

Probate and Divorce 
Bedford 


27 
18 


Probate Bonds. 

Ghadwick 


8 


Probate Duties. 

Shelford 


26 


Probate Practice. 
Tristram & Goote ... 


11 


Public Meeting. 
Blagg 


19 



Paiffe 
Bailway Carriers. 

Ellis & Butterworth 6 
Fowell 10 

Railways. 

Shelford 12 

Real Property. 

Tudor 17 

Real Property Act. 
aerke & Brett ... 32 

Referees* Practice. 
CliiTord & Bickards ... 21 
Clifford & Stephens ... 21 
Bickard&Sfichael 21,40 

Registration. 

Davis 22 

Saint 88 

Roman Law. 

Otdna 27 

Ortolan 20 

Tomkins 26 

Sale, Bills of. 
Macaskie 

Salmon Fisheries. 
Bnnd 



Scotch Appeals. 
Demson & Scott 

Settled Land Acts. 
XJnderhill ... 

Sheriff. 
Sewell 

Shorthand. 
Gumey 

Slander. 
Folkard 

Solicitors* Bookkeeping 
Coombs 28 



... 27 
... 29 
... 6 

... 15 
... 38 

... 21 

... 11 



.. 8 



Stock Exchange. 
Keyset 

Succession Duties. 

Shelford ... ... 26 



Surety and Principal. 
De Colyar 9 

Tariffs. 

Hertslet 24 

Torts. 

Underhill 16 

Town Councillors' 
Manual. 
Qaches 38 

Trade Marks. 

LawBon 26 

Treaties. 

Hertslet ... 24, 40 

Trusts and Trustees. 
Underhill 16 

Turnpikes. 

Oke 31 

Vendors & Purchasers. 
Seaborne 26 

Water and Gras Supply. 
Michael & WiU ... 22 

Wife and Husband. 
Edwards & Hamilton 13 

Wills. 

Flood 

Wigram 



Winding-up. 
CoUier 

Wrongs. 
Underhill 



... 14 

. . 29 

... 33 

... 15 



fato Math ptblhlgtli by "^mn. gjrftirfeBd]^. 



^V.' s.^ v^ v^ v^ s 



r ■\> >• ^^•»_/' V 



STEPHEN'S KEW COMMENTABIES.-lOtli Edit. 

Me. SEEJEANT STEPHEN'S NEW COMMEN- 

TAETES ON THE LAWS OF ENGLAND, partly founded 

on Blackstone. By His Honouk Judge Stephen. The Tenth 

Edition. 4 vols. 8vo. 41. 4«. cloth. 1886 

*•* The Work selected for the Intermediate Examinations for Solicitors for 1888 



and 1889. 



From the "Law Times." 



** Our old familiar friend, Stephen's 
Commentaries on the Laws of England, 
comes to us in a handsome bine binding, 
in its tenth edition. The Editor is 
Mr. Aichibald Brown, and, when we 
remember the amount of excellent work 
this gentleman has done in the literature 
of the law, his name is a guarantee that 
nothing has been omitted which was 
necessary to insert to bring Stephen 
down to the date of publication. We 
should have to re];)eat Mr. Brown's 
preface if we detailed the additions and 
amendments which he has made. All 
that we need do is to assure the Vto- 
fession that, havinsr examined these 
volumes, we find them all that could 
be desired, without any appreciable in- 
crease in bidk— a really great considera- 
tion, having regard to the enormous 
growth of statute and case law." 



From ike **Laio Students Journal.'* 

"This well-known work being just 
now the established subject for studj 
for the Solicitors' Intermediate Exami- 
nation, tends, of course, to its more 
speedy sale. Besides, it is indeed in 
many senses a wonderful and a useful 
book, containing, as it does, somethmg 
on nearly everything. The preparation 
of this edition has, we are informed in 
the preface, been entrusted to that la- 
borious compiler and editor of lawbooks, 
Mr. Archibfldd Brown, though, for some 
reason, his name does not appear on the 
tiUe-page. Mr. Brown has hsid great ex- 
perience in this way, and we are inclined 
to believe his statement that he has 
paid sedulous attention to the wants 
both of the profession and of students." 



FISHEB.— THE FOBEST OF ESSEX. 

THE FOEEST OF ESSEX: its History, Laws, Ad- 
ministration, and Ancient Customs, and the Wild Deer which 
lived in it ; with Maps and other Illustrations. By William 
EiCHARD Fisher, of Lincoln's Lin, Barrister-at-Law, Author 
of " The Law of Mortgage and other Securities upon Property." 
Just published. In 1 vol. crown 4to. IL Ids* roxDurgh bmding. 

^ 1887 

CLIFFOBD'S PBIVATE BILL LEGISLATION. 

A HISTOEY OF PEIVATE BILL LEGISLATION. 

By Frederick Clifford, of the Middle Temple, Barrister-at- 
Law. In Two Volumes. 8vo. 21. 16s. cloth. 1885—1887 
*^* May be had separately j Vol. 1, 20s.; Vol. 2, 368. doth. 



PBOBYN'S STATUTOBY FOBM OF BILL OF SALE. 

STATUTOEY FOEM OF A BILL OF SALE, with 
FOEMS OF, AND EIJLES FOE DEAWING SAME, also a 
Digest of all the Eeported Cases. By L. Probyn, Esq., of the 
Middle Temple, Banister-at-Law. Just published. In post 8vo. 
3s. cloth. 1888 



6 LAW WORKS PUBLISHED BY 

BTDE & THOMAS' LOCAIi GOVERNMENT ACT. 

THE LOCAL GOVEENMENT ACT, THE COUNTY 
ELECTORS ACT, 1888, THE MUNICIPAL CORPOEA- 
TI0N8 ACT, 1882, with full Explanatory Notes and an In- 
troduction; an Appendix containing the Acts incorporated 
therewith, and a Copious Index. By Walter C. Eyde, M.A., 
of the Inner Temple, and E. Lewis Thomas, M.A., LL.M., of 
Lincoln's Inn and the Midland Circuit, Barristers-at-Law. Just 
published, in 1 vol., 8vo., 248. cloth. 1888 

BUTTEBWOBTH ON BAIL WAT BATES A TBAFFIC. 
A TREATISE ON THE LAW RELATINO TO RATES 
AND TRAFFIC ON RAILWAYS AND CANALS, with 
special reference to the Railway and Canal Traffic Act, 1888, 
and an Appendix of Statutes, Rules, &c. By A. Kaye Butter- 
worth, LL.B., of the Great Western Railway, Solicitor; assisted 
by C. E. Ellis, B.A., of the Inner Temple, Barrister-at-Law. 
Just published, in 1 vol., medium 8vo., 16«. cloth. 1889 

POWELL ON EVIDENCE. By CXJTLEB A GBIFFIN. 

— Piftli Edition. 
POWELL'S PRINCIPLES and PRACTICE of the 
LAW of EVIDENCE. Fifth Edition. By J". Cutler, B.A., 
Professor of English Law and Jurisprudence, and Professor of 
Indian Jurisprudence at Eing's College, London, and E. F. 
Griffin, B.A., Barristers-at-Law. Post 8vo. 20«. cloth. 1885 

DENISON AND SCOTT'S HOUSE OF LOBDS APPEAL 
PBACTICE. 
APPEALS T9 THE HOUSE OF LORDS: Procedure 
and Practice relative to English, Scotch and Irish Appeals; with 
the Appellate Jurisdiction Act, 1876; the Standing Orders of 
the House ; Directions to Agents ; Forms, and Tables of Costs. 
Edited, with Notes, References and a full Index, forming a 
complete Book of Practice under the New Appellate System. 
By Chas. Marsh Denison and Chas. Henderson Scott, of the 
MiddleTemple,Esqs., Barristers-at-Law. 8vo. 168. cloth. 1879 

DAVIS'S LABOUB LAWS OF 1875. 

THE LABOUR LAWS OF 1875, with Introduction 
and Notes. By J. E. Davis, Esq., Barrister-at-Law, and late 
Police Magistrate for Sheffield. 8vo. 12«. cloth. 1875 

CBUMP'S PBINCIPLES OF MABINE; INSUBANCE 
THE PRINCIPLES OF THE LAW RELATING TO 
MARINE INSURANCE AND GENERAL AVERAGE in 
England and America, with occasional references to French and 
German Law. By F. Octavius Crump, of the Middle Temple, 
Esq., Barrister-at-Law. In 1 vol. royal 8vo. 21«. cloth. 1875 
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MAYEB'S FBENCH CODE OF COMMEBCE. 

THE FEENCH CODE OF COMMEECE, as revised to 
the end of 1886, and an Appendix containing later Statutes in 
connection therewith, rendered into English, with Explanatory 
Notes and Copious Index. By Sylvain Mayer, B.A,, Ph.D., 
of the Middle Temple, Esq., Barrister-at-Law. Just published, 
post 8vo., 95. cloth. 1887 

SHELFOBD'S JOINT STOCK COMPANIES.— 
Second Edition by PITCAIBN and LATHAM. 

SHELFOED'S LAW of JOINT STOCK COMPANIES, 
containing a Digest of the Case Law on that subject ; the Com- 
panies Acts, 1862, 1867, and other Acts relating to Joint Stock 
Companies ; the Orders made under tiiose Acts to regulate Pro- 
ceedmgs in the Court of Chancery and County Courts; and Notes 
of all Cases interpreting the above Acts and Orders. Second 
Edition, much enlarged, and bringing the Statutes and Cases 
down to the date of publication. By David Pitcaibn, M.A., 
Fellow of Magdalen College, Oxford, and of Lincoln's Inn, 
Barrister-at-Law, and Francis Law Latham, B.A., Oxon, of 
the Inner Temple, Barrister-at-Law, Author of "A li^atise on 
the Law of Window Lights." 8vo. 2U. cloth. 1870 



DBEWBY'S FOBMS OF CLAIMS AND DEFENCES. 

FOEMS OF CLAIMS AND DEFENCES IN CASES 
intended for the CHANCERY DIVISION OF THE HIGH 
COTJET OF JUSTICE. With Notes, containing an Outline of 
the Law relating to each of the subjects treated of, and an 
Appendix of FormsL of Endorsement on the Writ of Summons. 
By C. Stewart Drewby, of the Inner Temple, Esq., Barrister- 
at-Law, Author of a Treatise on Injunctions, and of Eeports of 
Cases in Equity, temp. Kindersley, V.-C, and other works. Post 
8vo. 95. cloth. 1876 

day, who, howeyer exi)erieiiced in the 
niceties of the past sjrstem, cannot hnt 
need the aid of a work thua compiled, 
and, truBtinff to its guidance, benefit in 
time and lai)oiir saved; wMe to the 
younger members of the profession es- 
I)eGially we cordially recommend the 



"Mr, Drewry's plan of taking the 
facts for the forms from reported cases 
and adapting them to the new rules of 
pleading, seems the best that can be 
adopted. The forms we have looked at 
seem to be fairly correct." — Solicitors' 
Journal. 

" The equity draftsmen of the present 



work." — Irish Law Times. 



BOBEBTS' PBINCIPLES OF EaxnTT.— Third Edition. 

THE PEINCIPLES OF EQUITY as administered in 
the SUPEEME COUET OF JUDICATUBE and other Courts 
of Equitable Jurisdiction. By Thomas Archibald Egberts, 
of the Middle Temple, Esq., Barrister-at-Law. Third Edition. 
8vo. 18«. cloth. 1877 
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DAVIS'S PBACTICE OF THE COUNTY COXTBTS.— 

Siztli Edition. 

THE PEACTICE OF THE COUNTY COURTS.— 
By James Edward Davis, of the Middle Temple, Banister-at- 
Law. The Sixth Edition (including the New County Court 
Bules, and the New Consolidated Bankruptcy Eules), edited by 
S. M. Bhodes, of the Inner Temple, Barrister-at-Law. Just 
Published in 1 thick vol. demy 8vo., price 4o5. 1886 

BRETT'S BAKEBXTPTCY ACT, 1888. 

THE BANKEUPTCY ACT, 1883: with an Introductory 
Chapter, Notes, Index, &c. And SUPPLEMENT containing a 
Table showing the parts of the Act and Eules which are to be 
read together : a SUMMARY of the points of importance con- 
tained in the Eules, and the Table of Fees of the 28th Decem- 
ber, 1883. By Thomas Beett, LL.B., London University, B.A., 
Exhibitioner in Eeal Property and Equity, and Holder of the 
First Certificate of Honour, Michaelmas, 1869, and Joint Editor 
of ** Clerke and Brett's Conveyancing Acts." In 1 vol. Post 8vo. 

14«. cloth. 1884 

*»* Supplement onli/, U. 6d, 

CHADWICK'S PBOBATE C0X7BT MANTXAIi. 
Corrected to 1876. 

EXAMPLES of ADMINISTEATION BONDS for the 
COUET of PEOBATE ; exhibiting the principle of various Grants 
of Administration, and the correct mode of preparing the Bonds in 
respect thereof; also Directions for preparing the Oaths; arranged 
for practical utility. With Extracts from Statutes ; also various 
Forms of Afl&rmation prescribed by Acts of Parliament, and a Sup- 
plemental Notice, bringing the work down to 1876. By Samttel 
CHADWiCKjOf her Majesty's Court of Probate. Eoy. 8vo. 12«. cloth. 

CHUTE'S EaUITY IN BELATION TO COMMON LAW. 

EQUITY UNDEE THE JUPICATUEE ACT, or the 

Eelation of Equity to Common Law. By Chalonee William 
Chute, Barrister-at-Law; Fellow of Magdalen College, Oxford; 
Post 8vo. 98. cloth. 1874 
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MOZLEY AND WHITELEY'S CONCISE LAW 
DICTIONABY. 

A CONCISE LAW DICTIONARY, containing Short 
and Simple Definitions of the Terms used in the Law. By 
HEjtBEET Newman Mozley, M.A., Fellow of King's College, 
Cambridge, and of Lincoln's Inn, Esq., and George Crisps 
Whiteley, ma. , Cantab, of the Middle Temple, Esq. , Barristers- 
at-Law. In 1 vol. 8vo. 20s. cloth ; 25«. brown calf. 1876 



''This book is a great deal more 
modest in its views toan the law dio- 
tiomuy we reviewed a little while ago. 
Its main object is to explain bridly 
legal terms, both ancient and modem. 
In many cases, however, the authors 
have added a concise statement of the 
law. But, as the work is intended both 
for lawyers and the public at large, it 
does not profess to give more than an 
outline of the doctrines referred to under 
the several heading. Having r^ard to 
this design, we thmk the work is well 
and carefully edited. It is exceedingly 
complete, not only giving terse explana- 
tions of legal phrases, but also notices of 
leading cases and short biographies of 
legal luminaries. We may add that a 
very convenient table of reports is given, 
showing the abbreviations, th^ date and 
the court, and that the book is very well 
"printed"— Solicitors^ Journal. 



" This book contains a large mass of 
Information more or less useful. A 
considerable amount both of labour and 
learning has evidently been exi)ended 
upon it, and to the general public it may 
be recommended as a reliable and use- 
ful guide. Law students desirous of 
cramming will also And it acceptable." 
— Law Times. 

"It should contain evervthing of 
value to be found in the other larger 
works, and it should be useful not 
merely to the legal profession, but also 
to the general pubhc. Now, the work 
of Messrs. Mozley and Whiteley appears 
to fuliU those very conditions; and, 
while it assists the lawyer, will be no 
less useful to his client. On the whole, 
we repeat that the work is a praise- 
worthy i)eformance which deserves a 
place m the libraries both of the legal 
profession and of the general public." — 
Irish Law Times. 



DE COLYAB'S LAW OF GUABANTEES. 2nd Edit. 

A TEEATISE CN THE LAW OF GUAEANTEES 

and of PEESTCIPAL and SURETY. By Heney A. De Colyak, 

of the Middle Temple, Barrister-at-Law. Second Edition. 

16«. cloth. 1885 

" Mr. Colyar*s work contains internal " The whole work displays great care 

evidence that he is quite at home with his in its production ; it is clear in its state- 

subject. His book has the great merit of ments of the law, and the result of the 

thoroughness. Hence its present value, many authorities collected is stated 

and hence we venture to predict will be with an intelligent appreciation of the 

its enduring reputation." — Law Times. subject in hand." — Justice of the Peace. 



TBO WEB'S PBEVALENCE OF EaXHTY. 

A MANUAL OF THE PEEYALENCE OF EQUITY, 
under Section 26 of the Judicature Act, 1873, amended by the 
Judicature Act, 1875. By Charles Francis Trower, Esq., 
M.A., of the Inner Temple, Barrister-at-Law, late Fellow of 
Exeter College, and Vinerian Law Scholar, Oxford, Author of 
" The Law of Debtor and Creditor," " The Law of the Building 
of Churches and Divisions of Parishes," &c. 8vo. 6«. cloth. 1876 



"The amount of information con- 
tained in a compressed form within its 



whole it appears to be accurate. The 

work has been carefully revised, and ia 

pages is very considerable, and on the well and clearly printed." — Law Times. 
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FAWCETT'S LAW OF LANBLOBD AND TENANT. 

A COMPENDIUM OF THE LAW OF LANDLOED 
AND TENANT. By William Mitchell Fawcett, Esq., of 
Lincoln's Inn, Barrisfcer-at-Law. 1 vol. 8vo. 148. cloti. 1871 

" This new oomi)endiuin of the law on tions, and uses language as nntechnical 



a wide and complicated subject, upon 
which information is oonstontly re- 
quired by a vast number of persons, is 
sure to be in request. It never wanders 
from the i)oint, and bein^ intended not 
for students of the law/but for lessors 
and lessees, and their immediate ad- 
visers, wisely avoids historical disquisi- 



as the subject admits." — Law Journal. 

" Mr. Fawcett takes advantage of this 
characteristic of modem law to impart 
to his comi)endium a degree of authen- 
ticity which greatly enhances its value as 
a convenient medium of reference, for 
he has stated the law in the very words 
of the authorities."— Zaw Magazine. 



HUNT'S LAW OF FBATJDS AND BILLS OF SALE. 

THE LAW relating to FEAUDULENT CONVEY- 
ANCES under the Statutes of Elizabeth and the Bankrupt Acts; 
with Eemarks on the Law relating to Bills of Sale. By Abthitr 
Joseph Huirr, of the Inner Temple, Esq., Barrister-at-Law, 
Author of * * A Treatise on the Law relating to Boundaries, Fences 
and Foreshores." Post Svo. 9«. cloth. 1872 



" Mr. Hunt has brought to bear upon 
the subject a clearness of statement, 
an orderliness of arrangement and a 
subtlety of logical acuteness which 
carry hmi far towards a complete svs- 
tematization of aU the cases. Neither 
has his industry been lacking; the cases 
that have arisen under *The Bank- 
ruptcy Act, 1869,' and under the Bills 
of Sale Act, have been carefully and 
completely noted up and disposed by 
him in their appropriate places. The 
index also ia both accurate and careful, 
and secures much facility of reference 
to the various matters which are the 



subjecte of the work." — Law Magazine, 
"six. Hunt's book is as readable as 
a treatise on so technical a subject can 
well be made. Mr. Hunt's arrange- 
ment of his materials follows an orderly 
and intelligible plan. The index is 
apparently carefi^y prepared, and the 
table of cases shows that none of the 
recentcases have been overlooked. Mr. 
Hunt has produced a really useful book 
unencumbered by useless matter, which 
deserves great success as a manual of 
tiie law of fraudulent dispositions of 
property." — Law Journal. 



BTTND'S AGBICULTXTBAL HOLDINGS ACT.— 2nd Edit. 

The LAW of COMPENSATION for UNEXHAUSTED 
AGRICULTUEAL IMPROVEMENTS, embodjdng the changes 
made by the Agricultural Holdings Act, 1883, with Statutes and 
Forms. By J. W. Willis Bund, M.A., of Lincoln's Inn, 
Barrister-at-Law. Second Edit. Post Svo. 12«. cloth. 



POWELL'S LAW OF INLAND CABBIEBS.— 
Second Edition. 

THE LAW OF INLAND CAEEIER8, 

especially as regulated by the Railway and Canal Traffic Act, 
1854. By Edmund Powell, Esq., of Lincoln College, Oxon, 
M.A., and of the" Western Circuit, Barrister-at-Law, Author of 
"Principles and Practice of the Law of Evidence." Second 
Edition, almost re-written. Svo. 148. cloth. 




FOLXABD ON SLANDEB & LIBEL.— Fifth Edition. 

THE LAW OF SLANDEE AND LIBEL (founded 
upon Starkie's Treatise), including the Pleading and Evidence, 
Civil and Criminal, adapted to the present Procedure; also 
MALICIOUS PE0SECUTI0N8 and CONTEMPTS of COURT. 
By H. C. FoLKAKD, Barrister-at-Law. In 1 thick vol. roy. 8vo. 

[/n the press. 



PYE ON CLAIMS TO DEBTORS' ESTATES. 

NOTES ON THE CONFLICTING CLAIMS TO THE 
PROPERTY OF A DEBTOR. By Henky John Pye, of the 
Inner Temple, Esq., Barrister-at-Law. Just published, post 
8vo. 35. 6d, cloth. 1880 



TBISTBAM AND COOTE'S PBOBATE PBACTICE.— 

Tentli Edition. 

COOTE'S COMMON FOEM PEACTICE AND TEIS- 
TRAM'S CONTENTIOUS PRACTICE, and Practice on Motions 
and Summonses of the High Court of Justice in granting Pro- 
bates or Administrations. 10th Edit. By Thomas Hutohinson 
Tristram, Q.C. , D.C.L. The Common Form portion revised by 
T. Pickering Clarke, formerly Proctor in Doctors' Commons, 
and one of the Principal Clerks of Seal in the Probate Registry. 
In 1 vol. 8vo., 328. cloth. 1888 



" The aboTe is another name for what 
is commonly known to the profession as 
Goote*s Probate Practice, a work about 
as indispensable in a solicitor's office as 
any book of practice that is known to 
us. Solicitors know that the difficulties 
in the way of satisfying the different 
clerks at Somerset House are frequently 
great, and there is nothing so likely to 
tend to simplicity of practice as Mr. 
Coote's book." — Law Times. 

** The present edition is in reality a 
new edition of two separate works com- 
bined. It consists of * Coote's Non- 
Contentioas ' and * Tristram's Conten- 
tious' Probate Practice, two familiar 
books to aU probate practitioners. These 
two works have now been combined by 
Mr. Tristram, and the result is an 



eminently practical and useful work 
on Probate Practice of some 600 odd 
pages of text and SCO pages of forms. 
Although the work is entitled * Tris- 
tram & Coote's Contentious and Non- 
Contentious Practice,' in the arrange- 
ment of the bookthe practice is reversed, 
Mr. Coote's Non-Contentious Practice 
properly coming first. We make no 
pretence to have read through the whole 
of the book, but we have tested it in 
various places on points with which we 
are familiar or on points on which we 
seek information. We are pleased to 
find that in most cases our searches 
have been satisfactory." — Law Notes. 

* * We heartily recommend the work to 
practitioners." — Law Student's Journal. 



SHELFOBD'S BAILWATS.— Fourth Edition, by Glen. 

SHELFOED'S LAW OF EAILWAYS, containing the 
whole of the Statute Law for the Eegulation of Eailways in 
Enghind, Scotland and Lreland. * With Copious Notes of Decided 
Cases upon the Statutes, Introduction to the Law of Eailways, 
and Appendix of Official Documents. Fourth Edition, by 
W. Cunningham Glen, Barrister-at-Law, Author of the " Law 
of Highways," "Law of PubHc Health and Local Govern- 
ment, &c. 2 vols, royal 8vo. 63«. cloth; 75«. calf. 1869 

" Tfie work must take its unquestionable merits. But we may nevertheleflB be 

position as the leading Manual of the i)ennitted to observe that tohat has 

BaUway Law of Great Britain." — Law hitherto been considered as ' the beat work 

Magazine. on the subject* ( Shelf ord), has been im^ 

** At any rate toe may venture to pre- measurably improved by the application of 

diet that Mr. Cunningham Glen*s edi- Mr. Glen*s diligence and learning. . . . 

turn of Shelf ord on Bailways will be the Sufficient, however, has been done to 

standard work of our day in that depart- show that it is in every respect worthy 

ment of law." — Law Journal. of the reputation which the work has 

" Far be it from us to under value Mr. always enjoyed." — Justice of the Peace. 
Shelford's labours, or to disparage his 

GRANT'S BANKERS AND BANKING COMPANIES. 
Fourth Edition. By C. C. M. PLTJMPTIIE. 

GE ANT'S TEEATISE ON THE LAW EELATING 
TO BAN:o:BS and banking companies, with an 
Appendix of the most important Statutes in force relating 
thereto. Fourth Edition. With Supplement, containing the Bills 
of Exchange and Bills of Sale Acts, 1 882. By C. C. M. Plttmptre, 
of the Middle Temple, Esq., Barrister-at-Law. 8vo. 29a. cloth. 

*«* The Supplement may be had separately y price 3s. sewed. 

** Eight years sufficed to exhaust the the sterhng merits which have ao- 

Bcoond edition of this valuable and quired for it the high position which it 

standard work, we need only now holds in standard legal literature. Mr. 

notice the improvements which have Fisher has annotated all the recent 

been made. We have once more looked cases." — Law Times. 
through the work, and recognize in it 

FISHEB'S LAW OF MOBTOAOE-Fourth Edition. 

The LAW of MOETGAGE and OTHEE SECUEITIES 

UPON PROPERTY. By William Richaed Fishee, of 

Lincoln*s Inn, Esq., Barrister-at-Law. Fourth Edition. 1 vol. 

roy. 8vo. 628. 6d, cloth. 

** This work has built up for itself, in prove most useful reading for the stn- 

the experienced opinion of the prof es- dent, both as a storehouse of inf orma- 

sion, a very high reputation for careful- tion and as intellectual exercise." — 

ness, accuracy and lucidity. Thisrepu- Law Magazine. 

tation is fully maintained in the present " We have received the third edition 

edition. The law of securities upon of the Law of Mort^^age, by William 

property is confessedly intricate, and, Bichard Fisher, Bamster-at-Law, and 

probably, as the au^or justly observes, we are very glad to find that vast im- 

embraces a greater variety of learning provements have been made in the plan 

than any other single branch of the of the work, which is due to the incor^ 

English law. At the same time, an noration therein of what Mr. Fisher 

accurate knowledge of it is essential to designed and executed for the abortive 

ever^ practising barrister, and of daily Digest Commission. In its present 

requirement amongst solicitors. To aU form, embracing as it does all tne sta- 

sucn we can confidently recommend Mr. tute and case law to the present time, the 

Fisher's work, which will, moreover, workisoneofgreatvalue."— XatoIYfliet. 
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EDWARDS AND HAMILTON'S LAW OF HUSBAND 
AND WIFE. 

THE LAW OF HUSBAND AND WIFE : with sepa- 
rate chapters upon Marriage Settlements, and the Married 
Women's Property Act, 1882. By John William Edwaeds 
and William Fbedebige Hamilton, LL.D., Esquires, of the 
Middle Temple, Bairisters-at-Law. In 1 vol. post 8yo. 16s. 
cloth. 1883 



BOYLE'S PRECIS OF AN ACTION AT COMMON LAW. 

PEECIS of an ACTION at COMMON LAW, showing 
at a Glance the Procedure under the Judicature Acts and Bules 
in an Action in the Queen's Bench, Common Pleas and Ex- 
chequer Divisions of the High Court of Justice. By Herbert 
E. Boyle, Solicitor. 8vo. 5«. cloth. 1881 



GLTN, PBOBYN, AND JACKSON'S MAYOR'S C0X7BT 
PBACTICE. 

THE JUEISDICTION AND PEACTICE OF THE 
MAYOR'S COUET, together with Appendices of Forms and of 
the Statutes specially relating to the Court. By L. E. Glyn 
and L. Probyn, Esquires, Barristers-at-Law ; and F. S. 
Jackson, Esquire, Barrister-at-Law {Deputy Registrar). In 1 
vol. 8vo. 15«. cloth. 1888 



BEDFORD'S FINAL EXAMINATION GUIDE TO 
PROBATE AND DIVOBCE.— 2nd Edition. 

THE FINAL EXAMINATION GUIDE to the LAW 
of PROBATE and DIVORCE: containing a Digest of Final 
Examination Questions with the Answers. By E. H. Bedford, 
Solicitor, Temple, Author of the "Final Examination Guide to the 
Practice of the Supreme Court of Judicature." In 1 vol. post 
8vo. 6a. cloth. 



BEDFORD'S FINAL EXAMINATION GUIDE. 

THE FINAL EXAMINATION GUIDE TO THE 
PRACTICE of the SUPREME COURT of JUDICATURE, 
containing a Digest of the Fraal Examination Questions, with 
many New Ones, with the Answers, under the Supreme Court of 
Judicature Act. By Edward Henslowe Bedford, Solicitor, 
Temple. In' 1 vol. 8vo. 7a. 6d. cloth. 1875 
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FLOOD ON MAKING WILLS. 

THE PITFALLS OF TESTAT0E8. A Few Hints 
about the Making of Wills. By John 0. H. Flood, of the 
Middle Temple, Esquire, Barrister-at-Law. 1 yol. post 8yo. 
5a. cloth. 1884 



LEWIS'S INTRODUCTION TO CONVETANCING. 

PEINCIPLES OF CONVEYANCING EXPLAINED 
and ILLUSTRATED by CONCISE PRECEDENTS. With an 
Appendix on the Effect of the Transfer of Land Act in Modifying 
and Shortening Conveyances. By Hubert Lewis, B.A., late 
Scholar of Emmanuel College, Cambridge, of the Middle Temple, 
Barrister-at-Law. 8yo. 188. cloth. 1863 



PHILUMOBE'S INTEBNATIONAL LAW.— 3rd edit. 
Vol. I. Svo. 24«. cloth; Vol. II. 26«. chth; Vol. III. 36«. cloth. 

C0MMENTAEIE8 ON INTEENATIONAL LAW. 
By the Bight Hon. Sir Robert Phillimore, Knt., P.C, Judge 
in the Probate, Matrimonial, Divorce and Admiralty Division of 
the High Court of Justice. 1879—1885 

A Third Edition of Vol. IV. in preparation. 



• 

Extract from Pdmphlet on "American Neutrality^" by Gbobob Bemis {Bostonf U.S.). 
— " Sir Robert Fhillixnore, the present Queen's Advocate, and author of the most 
comprehensive and systematic ^Commentaries on International Law* that "England 
has produced." 

Having read the work carefully and 
critically, we are able to highly recom- 
mend it." — Law Journal. 

''The second edition of Sir Eobert 
Fhillimore's Commentaries contains a 
considerable amount of valuable addi- 
tional matter, bearing more especially 
on questions of international law raised 
by the wars and contentions that have 
broken out in the world since the pub- 
lication of the first edition. Having 
ux)on a former occasion discussed at 
some length the goaeral principles and 
execution of this importEuit work, we 
now propose to confine ourselves to a 
brief examination of a single questicm, 
on which Sir Robert Fhiuimore may 
justly be r^raxded as the latest autho- 
rity and as the champion of the princi- 
ples of maritime law, which, down to a 
recent i)eriod, were maintained by this 
country, and which were at one time 
accepted without question b^ the mari- 
time ;powers. Sir Kobert Fhillimore has 
examined with his usual learning, and 
established without the possibility of 
doubt, the history of the doctrine ' free 
shii)s, free goods,' and its oimosite, in 
the third volume of his Commen- 
taries' (p. 91^)."— Edinburgh Beview, No. 
296, October, 1876. 



" The authority of this work is admit- 
tedly great, and the learning and ability 
displajred in its preparation have been 
recognized by writers on public law both 
on the Continent of Europe and in the 
United States. With this necessarily 
imperfect sketch we must conclude our 
notice of the first volume of a work 
whidi forms an imi)ortant contribution 
to the literature of public law. The 
book is of great utilily, and one which 
should find a place in the library of 
every civilian." — Law Magazine. 

" It is the most complete repository of 
matters bearing upon international law 
that we have in the language. We need 
not repeat the commendations of the 
text itself as a treatise or series of 
treatises which this journal expressed 
upon the appearance of the two first 
volumes, llie reputation of the Author 
is too well established and too widely 
known. We content ourselves with tes- 
tifying to the fulness and thoroughness 
of the work as a compilation aiter an 
inspection of the three volumes. (2nd 
edition)."— £o«tan {United States) Daily 
Advertiser. 

" Sir Robert FhiUimore may well be 
proud of this work as a lasting record 
of his ability, learning and his industry. 
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UNDBSHHili'S GUIDB TO EaUITY. 

A CONCISE GUIDE TO MODEEN EQUITY. Being 
a Course of Nine Lectures deliyered at the Incorporated Law 
Society during the Year 1885 : Revised and Enlarged. By A. 
Ukbebhill, M.A., LL.D., of Lincoln's Inn, Esq., Barrister- 
at-Law. 1 vol. post Syo. 9a. cloth. 1885 

XTNDEBHILL'S SETTLED LAND AOTS.— 2nd Edition. 
THE SETTLED LAND ACTS, 1882 & 1884, and the 
EULES of 1882, with an Introduction and Notes, and Concise 
Precedents of Conveyancing and Chancery Documents. By 
A. Underhill, M.A., LL.6., of Lincoln's Inn, Barrister-at- 
Law. Assisted by B. H. Deane, BA., of Lincoln's Inn, 
Barrister-at-Law. 2nd Edit. 1 vol. post 8vo. 8a. cloth. 1885 

UNDEBHILL'S CHANCERY PBOCEDUEE. 

A PEACTICAL and CONCISE MANUAL of the PEO- 
CEDUEE of the CHANCERY DIVISION of the HIGH COUET 
of JUSTICE, both in Actions and Matters. By Arthur Under- 
hill, LL.D., of Lincoln's Inn, Barrister-at-Law. 1 vol. post 
8vo., lOfl. 6d. cloth. 1881 

XTNDEBHILL'S LAW OF TOBTS.— Fifth Edition. 

A SUMMARY OF THE LAW OF TOETS, OE 
WRONGS INDEPENDENT OF CONTRACT. By Arthtjk 
Underhill, M.A., LL.D., of Lincoln's Inn, Esq., Barrister- 
at-Law. Fifth Edition. lln the Press. 
" He hajB set forth the elements of the " The plan is a g^ood one and has been 
law with deamess and aocoracy. The honestly carried out, and a good index 
little work of Mr. Underhill is inezpen- facilitates reference to the contents of 
sive and may be relied on." — LatoTimes. the book." — Justice of the J'leace. 



• • 



UNBEKHILL'S LAW OF TRUSTS AND TRUSTEES. 

A CONCISE AND PRACTICAL MANUAL OF THE LAW 
RELATING TO PRIVATE TRUSTS AND TRUSTEES. By 
Akthub Underhill, MA., LL.D., of Lincoln's Inn and the 
Chancery Bar, Barrister-at-Law. Third Edit. With Supplement 
containing the Trustee Act, 1888. Post 8vo. 188. cloth. 1889 

be had separately 28. sewed. 

the model of Sir Fitzjames Stephen's 
* Digest of the Criminal Law and Law 
of Evidence from the Indian Acts,' and 
which has been followed by Mr. Pollock 
in his ' Digest of the Law of Partner- 
ship.' Mr. Underbill has, in the above- 
named volume, x>erf ormed a similar task 
in relation to tbe ' Law of Trusts.' In 
seventh-six articles he has summarized 
the prmciples of the * Law of Trusts' as 
distmctly and accurately as the subject 
will admit, and has supplemented Uie 
artides with illustrations." LatoJoumal, 



«* TJie Supplement may 

"The author so treats his subjects 
that it will not be found a difficult 
matter for a iperson of ordinary intel- 
H^noe to retain the matter therein con- 
tained, which must be constantly ne- 
cessary, not only to the professional 
man, but also for all those who may have 
taken upon themselves the responsibili- 
ties of a trustee." — Justice of Oie Peace. 

" "We recently published a short re- 
view or notice of Mr. A. F. Leach's 
* Digest of the Law of Pn)bate Duty,' 
and remarked that it was framed after 
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BBOWN'S OOPTHOLD ENPBAN0HI8EMENT AOTS. 

THE LAW AND PRA.CTICE ON ENFEANCHISE- 
MENTS AND COMMUTATIONS under the Copyhold Acts, 
1841 — 1887, and other Acts, and at Common Law; with Forms, 
Practical Directions, and Annotations to the Copyhold Acts. 
By Archibald Beown, of the Middle Temple, Bamster-at-Law, 
Editor of **Scriven on Copyholds," &c. Just published in 
1 vol., post Svo., 148. cloth. 1888 



SOBIVEN ON COPYHOLDS.— eth Edit., by Brown. 

A TEEATISE on the LAW of COPYHOLDS and of 
the other TENURES (Customary and Freehold) of LANDS 
within Manors, with the Law of Manors and Manorial Customs 
generally, and the Eules of Evidence applicable thereto, in- 
cluding iiie Law of Commons or Waste Lands, and also the 
Jurisdiction of the various Manorial Courts. By John Scriven. 
The Sixth Edition, thoroughly revised, re-arranged, and brought 
down to the present time, by Aechibald Beown, Esq., of the 
MidcUe Temple, Barrister-at-Law, B.C.L., &c., Editor of " Bain- 
bridge on the Law of Mines." 1 vol. roy. 8vo. 305. cloth. 1882 

BAINBBIDOE ON MINES.-4tli Edit., by Archibald 
Brown. 

A TEEATISE on the LAW of MESTES and MINEEALS. 
By William Batneeldge, Esq., F.O.S., of the Liner Temple, 
Barrister-at-Law. Fourth Edition. By Archibald Brown, 
M.A. Edin. and Oxon, of the Middle Temple, Barrister-at-Law. 
This Work has been wholly re-cast, and in the greater part re- 
written. It contains, also, several chapters of entirely new 
matter, which have obtained at the present day great Mining 
importance. 8vo. 458. cloth. 1878 

" This work must be already familiar which has for so long a period occupied 
to all readers whose practice brin^ the position of the standard work on 



them in any manner in connection with 
mines or mining, and they well know 
its Yalue. "We can only say of this new 
edition that it is in all respects worthy 
of its predecessors." — Law Times on 
&rd edit. 

"It would be entirely superfluous to 
attempt a general review of a work 



this mii)ortant subject. Those only who, 
by the nature of their practice, have 
learned to lean ui)on "Mr. Bainbridge 



as on a solid staff, can appreciate the 
deep research, the admirable method, 
and the graceful style of this model 



treatise.."— Z-aw Journal on Zrd edit. 



NASMITH'S INSTITUTES OF ENGLISH LAW. 

THE INSTITUTES OF ENGLISH LAW.— Part 1, 

EngHsh Public Law. Part 2, English Private Law (in 2 vols.). 
Part 3, Evidence and the Measure of Damages. JBy David 
Nasmith, LL.B., of the Middle Temple, Barrister-at-Law, 
Author of the Chronometrical Chart of the History of England, 
&c. In 4 vols, post Svo. 308. cloth. 1873—1879 

*^* TIte above may be had separately to complete seta at the following 
prices :—Fart 1, 10«. cloth. Fart 2, 20». cloth. Fart 3, 10«. chth. 
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SIB T. EBSKINE MAT'S PABLIAMENTABY 
PRACTIOE.— Ninth Edition. 

A TEEATI8E ON THE LAW, PEIVILEGES, 

PEOOEEDINGS AND USAGE OF PARLIAMENT. By Sir 

Thomas Eeskine May, D.C.L., K.C.B., Clerk of the House of 

Commoiis and Bencher of the Middle Temple. Ninth Edition, 

Eevised and Enlarged. 8vo. 48«. cloth. 1883 

CoKTENTs : Book I. Constitation, Powers and PriTil^es of Farliament. — ^Book IE. 
Praetioe and Proceedings in Parliament. — ^Book m. llie Manner of passing Private 
Bills, with the Standing Orders in both Houses, and the most recent Plreoedents. 



"A work, which has risen from the 
position of a text book into that of an 
authority, would seem to a considerable 
extent to have passed out of the range 
of criticism. It is quite unnecessary to 
point out the excellent arran^ment, 
accuracy and completeness which long 
ago rendered Sir T. E. May's treatise 
the standard work on the law of Parlia- 



ment." — Solicitors' Journal. 

*' We need make no comment ui)on 
the value of the work. It is an accepted 
authority and is undeniably the law of 
Parliament. It has been brought up to 
the latest date, and should be in the 
hands of every one engaged in Parlia- 
mentary life, whether as a lawyer or as 
a senator." — Law Times. 



FXn:4T0N'S Manual of OONSTITUTIONAL HISTORY. 

A MANUAL OF CONSTITUTIONAL HISTOEY, 
founded on the Works of Hallam, Creasy, May and Broom: 
comprising all the Fundamental Principles and the Leading 
Oases in Constitutional Law. By Forrest Fulton, Esq., 
LL.D., BA., University of London, and of the Middle Temple, 
Barrister-at-Law. Post 8vo. 78. 6d, cloth. 1875 



TUDOB'S LEADING CASES ON BEAL PBOPEBTY.- 

Third Edition. 

A SELECTION of LEADING CASES on the LAW 
relating to BEAL PEOPEETY, CONVEYANCING, and the 
CONSTEUCTION of WILLS and DEEDS ; with Notes. By 
Owen Davies Tudor, Esq., of the Middle Temple, Barrister- 
at-Law, Author of "Leading Cases in Equity." Third Edition. 
1 thick vol. royal 8vo. 21. 128. 6d. cloth. 1879 



"The work before us comxmses a 
digest of decisions which, if not exhaus- 
tive of all the principles of our real 

{>roi)erty code, will at least be found to 
eave nothing untouched or unelabo- 
rated under the numerous legal doc- 
trines to which the cases severally relate. 
To Mr. Tudor's treatment of all these 
subjects, so complicated and so varied, 
we accord our entire commendation. 
There are no omissions of any important 
cases relative to the various oranches of 
the law comprised in the work, nor are 
there any omissions or defects in his 
statement of the law itself applicable 
to the cases discussed by him. We cor- 
dially recommend the work to the pT&o- 
titioner and student alike, but esi>eGially 



to the former." — Solicitors^ Journal and 
Shorter. 

** In this new edition, Mr. Tudor has 
carefully revised his notes in accordance 
with subsequent decisions that have 
modified or extended the law as pre- 
viously expounded. This and the other 
volumes of Mr. Tudor are almost a law 
library in themselves, and we are satis- 
fied that the student would leaxn more 
law from the careful reading of them, 
than he would acquire from double ti^e 
time given to the elaborate treatises 
which learned professors recommend 
the student to peruse, with entire for- 
gretfulness that time and brains are 
limited, and that to do what they advise 
would be theworkofalife."—Z>aurTmM. 
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MOSELY'S ABTIOLEB GLEBES' HANDY BOOK.— By 
Bedford. 

MOSELY'S PEAOTICAL HANDY-BOOK OF ELE- 
MENTAEY LAW, designed for the TJse of AETICLED 
OTjE'R.KS, with a Course of Study, and Hints on Beading for 
the Intermediate and Final Examinations. Second Edition, 
by Edwaed Henslowe Bedfobd, Solicitor. Post 8vo., 85. 6d. 
cloth. 1878 

Law. It will certainly not be the fault 
of either author or editor if the years 
spent under articles are not well spent, 
and if the work required to lay a sound 
foundation of leffal knowledge is not 
done with that * knowledge* of which 
they BO emphatically declare the neces- 
sity." — Law Magazine. 



U f 



This book cannot be too strongrly 
recommended to every one who con- 
templates becoming a solicitor." — Law 
Examination Journal. 

"Mr. E. H. Bedford, indefatigable 
in his labours on behalf of the articled 
clerk, has supervised a new edition of 
Hosely's Handy Book of Elementary 



CUTLEB & GBIFFIK'S INDIAN CBIMINAL LAW. 

AN ANALYSIS OF THE INDIAN PENAL CODE, 
including the INDIAN PENAL CODE AMENDMENT ACT, 
1870. By John Ctjtler, B.A., of Lincoln's Inn, Barrister-at- 
Law, Professor of EngUsh Law and Jurisprudence, and Professor 
of Indian Jurisprudence at King's College, London, and Edmund 
Fuller Griffin, B.A., of lincoln's Inn, Barrister-at-Law. 
8vo. 68, cloth. 1S71 



BOTJSE'S CONVEYANCEB, with SUPPLEMENT, 1871. 
Third Edition. 

The PEACTICAL CONVEYANCEE, giving, in a mode 
combining facility of reference with general utility, upwards of 
Four Hundred Precedents of Conveyances, Mortgages and 
Leases, Settlements, and Miscellaneous Forms, with (not in 

Srevious Editions) the Law and numerous Outline Forms and 
lauses of Wills and Abstracts of Statutes affecting Real Pro- 
perty, Conveyancing Memoranda, &c. By Polla Rouse, Esq., 
of the Middle Temple, Barrister-at-Law, Author of " The Prac- 
tical Man," &c. Third Edition, greatly enlarged. With a 
Supplement, giving Abstracts of the Statutory Provisions 
affecting the Practice in Conveyancing, to the end of 18''0; and 
the requisite Alterations in Forms, with some new Forms ; and 
including a full Abstract in numbered Clauses of the Stamp 
Act, 1870. 2 vols. 8vo. 30«. cloth; 385. calf. 1871 

\* The Supplement may be had separately y price 1«. 6rf. eewed. 



" The beet test of the value of a book 
written professedly for practical men is 
the practical one of the number of edi- 
tions through which it passes. The fact 
that this well-known work has now 



reached its third shows that it is con- 
sidered \)j those for whose convenience 
it was written to fulfil its purpose well.*' 
— Law Magazine. 
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BLAGG'S LAW OF FUBLXO MEETING. 

THE LAW AS TO PUBLIC MEETING. By J. W. 
Blaqg, Esq., of Lincoln's Inn, Barrister-at-Law. In 1 vol. 
Post 8vo. 3«. cloth. 1888 

CUTLER'S LAW OF NATURALIZATION. 

THE LAW OF NATUEALIZATION as Amended 
by the Act of 1870. By John Cutler, B.A., of Lincoln's Inn, 
Barrister-at-Law, Editor of ** Powell's Law of Evidence," &c. 
12nio. 3s. ed, cloth. 1871 

"Professor Cutler's book is a useful is gixen in full with a useful index."— 
summary of the law and of the changes Law Mtigaatne. 
which have been made in it. The act 



COOTE'S ADMIBALTT PRACTICE.— Second Edition. 

THE PEACTICE OF THE HIGH COUET 
OF ADMIEALTY OF ENGLAND : also the Practice of the 
Jiidicial Committee of Her Majesty's Most Honourable Privy 
Council in Admiralty Appeals, with Forms and Bills of Costs. 
By Henry Charles Coote, F.SA., one of the Examiners of the 
High Court of Admiralty, Author of "The Practice of the Court 
of Probate," &c. Second Edition, almost entirely re- written; 
and with a SUPPLEMENT containing the County Court Practice 
in Admiralty y the Act, Rules, Orders, &c. 8vo. I65. cloth. 1869 



THE LAW EXAMINATION JOURNAL. 

THE LAW EXAMINATION JOURNAL. Edited by 
Herbert Newman Mozley, M.A., Fellow of King's College, 
Cambridge; and of Lincoln's Inn, Esq., Barrister-at-Law. 

Fi'ice la. each Number , hy post Is. Id. Nos. 34 cE; 35 {double number) y price 2*., 

by post 28. 2d, 

*«* All back numberSf commencing with No. I., may be had. 



•«• Copies of Vol. I.f containing Nos. 1 to 14, with full Indexes and Tables of Cases 
Citedj may now be had^ price 16*. bound in cloth. 

Vol. Il.f containing Nos. 15 to 28, with Index, price in clothf 16s. 

Vol. III., containing Nos. 29 to 45, price 18«. Qd. cloth. 

Vol. IV., containing Nos. 46 to 62, price I8s. 6d. cloth. 

The Indexes to Vols. II., III. and IV. may be had separately to complete copies for 
bindingf price 6d. each sewed. 
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ORTOLAN'S BOICAK LAW, Translated by PBICHAB.I) 
and NASMITH. 

THE HISTOEY OF EOMAN LAW, from the Text of 
Ortolan's Histoire de la Legislation Eomaine et Generalisation du 
Droit (edition of 1 870). Translated, with the Author's permission, 
and Supplemented by a Chronometrical Chart of Roman History. 
By I. T. Prichaed, Esq., F.S.S., and David Nasmith, Esq., 
Lii.D., Barristers-at-Law. 8vo. 28a. cloth. 1871 

" We know of no work, which, in our translation before us, it is enough to 
opinion, exhibits so i)erf ect a model of say, that it is a faithful representation 
what a text-book ought to be. Of the of the original." — Law Magazine. 



KELLY'S CONVEYANCING DBAFTSDCAN.— 2nd Edit. 

THE DEAETSMAN : containing a CoUection of Concise 
Precedents and Eorms in Conveyancing; with Introductory 
Observations and Practical Notes. By James H. Kelly. 
Second Edition. Post 8vo. 12a. M, cloth. 1881 



" Mr. Kelly*s object is to give a few 
precedents oi each of those instruments 
which are most commonly re<^uired in a 
solicitor's oflBlce, and for which prece- 
dents are not always to be met with in 
the ordinary books on conveyancing. 
The idea is a good one, and the prece- 
dents contained in the book are, gener- 
ally speaking, of the character contem- 
plated by the author's design. We 
have been favourably impressed with 
a perusal of several of the precedents 
in this book, and practitioners who 
have already adopted forms of their 



own will probably find it advantageous 
to collate them with those given by Mr. 
Kelly. Each set of precedents is pre- 
faced by a few terse and practical ob- 
servations." — Solicitor^ Jowmal. 

" Such statements of law and facts »a 
are contained in the work are accurate." 
— Law Journal, 

" It contains matter not found in the 
more ambitious works on conveyancing, 
and we venture to think that the student 
will find it a useful supplement to his 
reading on the subject of conveyanc- 
ing." — Law Examination Journal. 



BEDMAN ON AKBITRATIONS AND AWAUDS.— 

Second Edition. 

A CONCISE TEEATISE on the LAW OF AEBI- 

TEATIONS and AWARDS ; with an Appendix of Precedents 

and Statutes. By Joseph Haworth Eedman, of the Middle 

Temple, Esq., Barrister-at-Law, Author of **A Treatise on the 

Law of Railway Companies as Carriers." 2nd Edition. 8vo. 

18a. cloth. 1884 

work will be useful. The precedents 
of awards are clearly and concisely 
drawn. The arrangement of chapters 
is conveniently managed. The law is 
clearly stated, and, so far as we can 
judge, all the important cases bearing 
directly on the subject are given, while 
the index appears reasonably copious. 
These facts, combined with the smaJl- 
ness of the volume, ought to make the 
book a success." — Law Journal. 



H I 



The arrangement is good, the style 
clear, and the work exhaustive. There 
is a useful appendix of precedents and 
statutes, and a very good index." — Law 
Times. 

" This is likely to prove a useful book 
in practice. All the ordinary law on 
the subject is given shortly and in a 
convenient and accessible form, and 
the index is a good one." —Solicitors? 
Journal. 

*^We have no doubt but that the 
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CLIFFORD & STEPHENS' BEFEBEES' PRAOTIOE, 
1873. 

THE PEAOTICE OF THE COUET OF EEFEEEES 
on PRIVATE BH^LS IN PARLIAMENT; with Reports of 
Oases as to tlie Locus Standi of Petitioners decided during the 
Sessions 1867—72. By Frederick Clifford, of the ^fiddle 
Temple, and Pembroke S. Stephens, of Lincoln's Inn, Esqs., 
Barristers-at-Law. 2 vols, royal 8vo. 3Z. lOs. cloth. 



In continttation of the above , Roy. Sfo., sewed. 

Vol. I. Part I., 31«. 6d. ; Part II., 15a.: Vol. II. Part I., 12«. ed. ; 
Part II., 12». 6d. ; Part III., 12«. 6d.; Part IV., 15a.: and VoL III. 
Part I., 16«. ; Part II., 15«. ; Part III., 15s. ; Part IV., Us. 

CASES DECIDED DUEING THE SESSIONS 1873 
to 1884, by the COURT OF REFEREES on PRIVATE BILLS 
in PARLIAMENT. By Frederick Clifford and A. G. 
RiCKARDS, Esqs., Barristers-at-Law. 



In eontinuatum of the above ^ Roy. 8t?o., sewed. 
Vol. I. Part I., 128. U. ; Part II., 9«. 

CASES DECIDED DUEING THE SESSIONS 1885— 
1886, by the COURT of REFEREES on PRIVATE BILLS in 
PARLIAMENT. By A. G. Rickards and M. J. Michael, 
Esquires, Barristers-at-Law 



GXTBNET'S SHOBTHANB.— Eighteenth Edition. 

A TEXT BOOK OF THE GUENEY SYSTEM OF 
SHORTHAND. 18th Edition. Edited by W. B. Gtjrney & 
Sons, Shorthand Writers to the Houses of Parliament. Post 
8vo. 3a. cloth. 1885 



SAUNBEBS' LAW OF NEGLIGENCE. 

A TEEATISE on the LAWapplicable toNEGLIGENCE. 
By Thomas W. Saunders, Esq., Barrister-at-Law, Recorder of 
Bath. 1 vol. post 8vo. 95. cloth. 



** The book is admirable ; while small 
in bulk, it contains everything that is 
necessary, and its arrangement is such 
thatone can readily refer to it. Amongst 
those those who have done a good ser- 
vice Mr. Saunders mil find a place." — 
Law Magazine. 



1871 

" We find very considerable diligence 
displayed. The references to the cases 
are given much more f ully^ and on a 
more rational system than is common 
with textbook writers. He has a good 
index." — Solicitor^ Journal. 
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DIXON'S LAW OF PABTNEBSHIP. 

A TREATISE ON THE LAW OF PAETNEESHIP. 
By J. Dixon, of Lincoln's Lin, Esq., Barrister-at-Law, Editor 
of * * Lush's Common Law Practice." 1 vol. 8vo. 228. cloth. 1866 



" He has evidently bestowed upon this 
hook the same conscientious labour and 
painstaking industry for which we had 
to compliment him some months since, 
when reviewing his edition of ' Lush's 
Practice of the Superior C!ourt8 of Law,' 
and, as a result, he has produced a 
clearly written and well arranged ma^ 
nual upon one of the most important 
branches of our mercantile ]a,Yr.—Law 
Journal. 

" Mr. lindley's view of the subject is 



that of a philosophical lawyer. Mr. 
Dixon's is purely and exclusively prac- 
tical from begmning to end. "We 
imagine that very few questions are 
likely to come before the practitioner 
whicQ. Mr. Dixon's book will not be 
found to solve. We have only tp add, 
that the value of the book is very 
materially increased by an excellent 
ma^inal summary and a very copious 
index." — Law Magazine and Review, 



MICHAEL & WILL'S GAS AlO) WATEB SUFPLT. 

Third Edition. 

THE LAW EELATING TO GAS AJ^D WATEE: 

comprising the Bights and Duties, as well of Local Authorities 
as of Private Companies in regard thereto, and including all 
Legislation to the close of the last Session of Parliament. By 
W. H. Michael, Q.C, and J. Shiress Will, Q.O. Third 
Edition. By M. J. Michael, of the Middle Temple, Barrister- 
at-Law. Svo. 30«. 1884 



"The Law of Gas and "Water, by 
Messrs. Michael and Will, has reached 
a second edition, and the authors tell 
us that they have not only brought the 
law down to the present time but they 
have re-written a considerable portion of 
the text, particularly with reference to 
gas. When the first edition api>eared 
we expressed an opinion that the work 



had been executed with care, skill and 
ability. This edition is a decided im- 
provement on the first, and therefore 
we need add nothing now. It is a work 
which has probably found its way into 
the hands of all interested in the prac- 
tical application of the Acts of ParUa^ 
ment relating to gas and water supply. 
— Law Times. 



» 



DAVIS ON BEOISTItATION.— Second Edition. With 
Supplement. 

THE LAW of EEGISTEATION, PAELLA.MENTAEY, 
and MUNICIPAL, with all the STATUTES and CASES. 
With a Supplement comprising the Cases decided on Appeal 
on the Parliamentary and Municipal Eegistration Act, 1878. 
By J. E. Davis, Esq., Barrister-at-Law. Post 8vo., 15«. cloth. 

1880 

*•* The Supplement may he had separately f 28. 6d. sewed. 
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PLUMPTBE ON THE LAW OF CONTBACTS. 

A SUMMARY OF THE PEINCIPLES OF THE 
LAW OF SIMPLE CONTEACTS. By Claude 0. M. 
Plttmptre, of the Middle Temple, Esq., Barrister-at-Law. 
(Middle Temple Common Law Scholar, Hilary Term, 1877.) 
Post 8vo. 8«. cloth. 1879 



« « 



A Companion Work to Underhill on Torts. 



" In our last yolmne we had occasion 
to mention -with approbation two works 
by Mr. Arthur Underhill, A Summary 
of the Law of Torts, and a Concise 
Manual of the Law relatins* to Trusts 
and Trustees ; the first of these had 
reached a second edition, and in its 
preparation the author of the present 
work was associated with Mr. Under- 
bill. In the preparation of this book 
Mr. Flumptre has adopted the lines laid 
down by Mr. Underhill ; by means of 
short rules and sub-rules he presents a 
summary of the leading prindples re- 
lating to the law of simple contracts, 
with the decisions of the Coiuis by which 
they are illustrated. Part L deals with 
the x>arties to a simple contract, and 
treats of those i)ersons exempted from 
the performance of their contracts by 
reason of incapacity, such as infants, 
married women, lunatics, drunkards, 
convicts and bankrupts. Chapter 4 is 
devoted to contracts by corporations 
and by agents, and the following chap- 
ter to partners and partnerships gener- 
ally. 



** In Part IE. we have the constituent 
parts of a simple contract, the consent 
of the i>arties, the consideration, the pro- 
mise, contracts illegal at common law 
and by statute, and fraudulent con- 
tracts. 

" Part m. gives rules for making a 
simple contract, and treats of contracts 
within the 4th and 17th sections of the 
Statute of Frauds; Statutes of Limi- 
tation ; the discharge of the obligation 
imxKMsed by the contract by perform- 
ance; by mutual agreement ; by accord 
and satisfaction ; and by operation of 
law; oral evidence and written con- 
tracts; damages ; and contracts made 
abroad. 

" The book contains upwards of one 
hundred rules, all ably illustrated 
by cases, and a very fuU and well- 
compiled index facilitates reference. 
It is more particularly addressed to 
students, but practitioners of both 
branches of the legal profession will 
find it a useful and trustworthy guide." 
— Justice of the Peace. 



BABBY'S PRACTICE OF CONVEYANCING. 

A TEEATISE on the PEACTICE of CONYET- 
ANCING. By W. Whittaker Barry, Esq., of Lincoln's Lin, 
Barrister-at-Law, late holder of the Studentship of the Lms of 
Court, and Author of ** The Statutory Jurisdiction of the Court 



of Chancery." 8vo. ISs. cloth. 

" This treatise supplies a want which 
has long been felt. Mr. Barry's work 
is essentially what it professes to be, a 
treatise on the practice of conveyancing, 
in which the theoretical rules of real 
property law are referred to only for 
the purx>ose of elucidating the practice. 



1865 

The treatise is the production of a 
person of great merit and still greater 
promise." — Solicitors^ Journal. 

"The wprk is clearly and agreeably 
written, and ably eluddates the subject 
in hand." — Justice o/ the Peace. 



BABBY'S FORMS IN CONVEYANCING. 

POEMS and PRECEDENTS in CONYETANCING ; 

with Litroduction and Practical Notes. By "W. Whittaker 
Barry, of Lincoln's Inn, Barrister-at-Law, Author of a 
** Treatise on the Practice of Conveyancing." 8vo. 21«. cl. 1872 
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HEBTSLET'S TBEATIBS. 

HipiTSLET'S TEEATIES of Commerce, Navigation, 
Slave Trade, Post Office Commmucations, Oopyri^lit, &c., at 
present subsisting between Ghreat Britain and foreign Powers. 
Compiled from Authentic Documents by Edwabd Hebtslet, 
Esq., O.B., Librarian and Keeper of tbe Papers of the Poreign 
Office. 16 Vols. 8vo. 22Z. 6«. 

•«• Vol. I. price 12»., Vol. II. price 12«., Vol. III. price 18*., Vol. TV. price 18»., Vol. F. 
price 20s., Vol. VI.price26s., Vol. VII. price SOs.y Vol. VIII. price SOe., Vol. IX. 
price 30«., Vol. X. price 80»., Vol. XI. price 80»., Vol. XII. price 40»., Vol. XIII. 
price 42»., Vol. XIV. price 42«., Vol. XV. price 42»., Vol. XVI., price 26». 
doth, may he had separatdy to complete sets. Vol. XVI. contains an Index of 
Subjects to the Fifteen published Volumes, 



HEBTSLET'S TREATIES ON TRADE AND TARIFFS. 

TEEATIES AND TAEIFFS regulating the Trade 
between Great Britain and Foreign Nations, and extracts of the 
Treaties between Foreign Powers, containing ** Most Favoured 
Nation" Clauses applicable to Great Britain in force on the 1st 
January, 1S75. By Edward Hertslet, Esq., C.B., Librarian 
and Keeper of the Papers, Foreign Office. Part I. (Austria). 
Eoyal 8vo. 7«. 6d, cloth. Part IE. (Turkey). 16«. cloth. 
Part m. (Italy). 155. cloth. Part IV. (China). lOs. cloth. 
Part V. (Spain). 11. Is, cloth. Part VI. (Japan). 15«. cloth. 



INOBAM'S LAW OF COMPENSATION.— Second Edit. 

COMPENSATION to LAND and HOUSE OWNEES: 
being a Treatise on the Law of the Compensation for Interests 
in Lands, &c. payable by Eailway and other Public Companies ; 
with an Appendix of Forms and Statutes. By Thomas Dunbar 
Ingram, of Lincoln's Inn, Esq., Barrister-at-Law, now Professor 
of Jurisprudence and Indian Law in the Presidency College, 
Calcutta. Second Edition. By J. J. Elmes, of the Inner Temple, 
Esq., Barrister-at-Law. Post 8vo. 125. cloth. 1869 



** Whether for companies taking land 
or holding it, Mr. Ingram's yoliune will 
be a welcome gn^de. With this in his 
hand the l^^al adviser of a company, or 
of an owner and occupier whose pro- 
perty is taken, and who demands com- 
pensation for it, cannot fail to i)erf orm 
his duty rightly." — Law Times. 



" This work appears to be carefully 
prepared as regards its matter. ' This 
edition is a third laiger than the first ; 
it contains twice as many cases, and an 
enlarged index. It was much called for 
and doubtless will be found very useful 
by the practitioner." — Law Magazine. 
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HIGGINS'S DIGEST OF PATENT CASES. 

A DIGEST of the EEPOETED CASES relating to the 
Law and Practice of LETTERS PATENT for INVENTIONS, 
decided from the passing of the Statute of Monopolies to the 

Present tune. By Clement Higgins, M.A., F.C.S., of the 
nner Temple, Barrister-at-Law. 8vo. 10s. cloth, net. 1875 



** Mr. Higgioa's work will be useful 
as a work oi reference. Upwards of 700 
cases are digested ; and, besides a table 
of contents, thore is a full index to the 
subject matter ; and that index, which 
greatlv enhances the value of the book, 
must have cost the author much time, 
labour and thought." — Law Journal. 

" * This is essentially,* says Mr. Hig- 

nin his preface, * a book of reference.* 
emains to be added whether the 
oompilation is reliable and exhaustive. 



It is only fair to say that we think it is: 
and we will add, that the arrangement 
of subject matter (chronological under 
each heading, the date, and double or 
even treble references being api)ended 
to every decision), and the neat and 
carefully executed index (which is de- 
cidedly above the average) are such as 
no reader of ' essentially a book of refer- 
ence' could quarrel with." — SolicUonf 
Journal. 



LAWSON ON PATENTS, &c. 

THE PEACTICE AS TO LETTEES PATENT EOE 
INVENTIONS, COPYEIGHT IN DESIGNS AND BEGIS- 
TRATION OF TEADE MARKS, nnder the Patents, Designs 
and Trade Marks Act, 1883, with the Practice in Actions for In- 
fringement of Patents ; arranged as a Commentary on the Act, 
with the Eules and Forms, and an Appendix of Orders made in 
Patent Actions. By Wlejjam Norton Lawson, M.A., of Lin- 
coln's Inn, Barrister-at-Law, Eecorder of Eichmond. In 1 vol., 
demy 8vo., 15«. cloth. 1884 

DOWELL'S INOOME TAX LAWS.— Second Edition. 

THE INCOME TAX LAWS at present in force in the 
United Kingdom, with practical Notes, Appendices and a copious 
Index. By Stephen Dowell, M.A., of Lincoln's Inn, Assistant 
Solicitor of Inland Eevenue. Second Edition. 1 vol. , demy 8vo. , 
10«. cloth 1885 



DAVIS'S CKimNAL LAW CONSOLIDATION ACTS. 

THE CEIMINAL LAW CONSOLIDATION ACTS, 
1861 ; with an Introduction and practical Notes, illustrated by 
a copious reference to Cases decided by the Court of Criminal 
Appeal. Together with Alphabetical Tables of Offences, as well 
those punishable upon Summary Conviction as upon Indictment, 
and including the Offences under the New Bankruptcy Act, so 
arranged as to present at one view the particular Offence, the 
old or new Statute upon which it is founded, and the Limits of 
Punishment; and a full Index. By James Edward Davis, 
Esq., Barrister-at-Law. 12mo. lOs. cloth. 1861 
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SHELFOBB'S SUOCESSION, PBOBATE AND LEGACY 

DT JTIES.— Second Edition. 

THE LAW relating to tlie PEOBATE, LEGACY 
and SUCCESSION DUTIES in ENGLAND, IRELAND and 
SCOTLAND, including all tlie Statutes and tlie Decisions on 
those Subjects: with Forms and Official Regulations. By 
Leonard Shelford, Esq., of the Middle Temple, Barrister-at- 
Law. The Second Edition, with many Alterations and Additions. 
12mo. 16«. cloth. 1861 

BATLIS'S LAW OF DOMESTIO SERVANTS. 
By Monckton. — Fourtli Edition. 

THE EIGHTS, DUTIES AND RELATIONS OF 
DOMESTIC SEEVANTS AND THEIE MASTEES AND 
MISTEESSES. With a short Account of Servants* Institutions, 
&c., and their Advantages. By T. Henry Baylis, M.A., 
Bamster-at-Law, of the Inner Temple. Fourth Edition, with 
considerable Additions, by Edward P. Monckton, Esq., B.A., 
Barrister-at-Law, of the Inner Temple. Fscap. 8vo. 2«. 1873 

SEABOENE'S LAW OF VENDORS & PUBCHASEBS. 

Third Edition. 

A CONCISE MANUAL of the LAW of YENDOES 
and PUECHASEES of EEAL PEOPEETY. 3rd Edition. By 
Henry Seaborne, Solicitor. Post8vo. 128. 6c2. cloth. 1884 

•»• This work w designed to furnish Practitioners toith an easy means o/re/erence to the 
Statutory Enactments and Judicial Decisions regulating the Transfer of Real Pro- 
perty^ and also to bring these authorities in a compendious shape under the attention 
of Students. 

" The book before us contains a good the most important branches of the 

deal, especially of practical information law. The student will find this book 

as to the course of conveyancing matters a usefid introduction to a dry and 

in solicitors' offices, which may be use- difficult subject." — Law Examination 

ful to students." — Solicitors' Journal. Journal. 

" We will do Mr. Seaborne the justice " Intended to furnish a ready means 

to say that we believe his work will be of access to the enactments and ded- 

of some use to articled and other clerks sions governing that branch of the law." 

in solicitors' offices, who have not the — The Times. 

opportunity or inclination to refer to the " The book will be found of use to the 

standard works from whidi his is com- legal practitioner, inasmuch as it will, 

piled." — Law Journal. so far as regards established x)ointB of 

" The value of Mr. Seabome's book law, be a handier work of reference than 

consists in its being the most concise the longer treatises we have named." — 

summary ever yet published of one of Athenceum. 

TOMEZNS' INSTITUTES OF EOIVCAN LAW. 

THE INSTITUTES OF EOMAN LAW. Part I., 
containing the Sources of the Eoman Law and its External 
History tdl the Decline of the Eastern and Western Empires. 



By Frederick Tomkins, M.A., D.C.L., Barrister-at-Law, of 
Lincoln's Inn. Eoy.8vo.125. (To be completed 



in 3 Parts.) 1867 
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MACASKIE'S LAW OF BILLS OF SALE. 

THE LAW EELATING TO BILLS OF SALE : with 
Notes upon Fraudulent Assignments and Preferences, and the 
Doctrine of Eeputed Ownership in Bankruptcy; and an 
Appendix of Statutes, Precedents and Forms. By Stuart 
Macaskie, of Gray's Inn, Barrister-at-Law, some time holder 
of a First Class Studentship, Certificate of Honour, and the 
Barstow Law Scholarship of the Four Inns of Court, &c. Post 
8vo. 88. cloth. 



DBEWBY'S EaXHTY FLEADEK. 

A CONCISE TEEATISE on the Principles of EQUITY 
PLEADING, with Precedents. By C. Stewart Drewry, Esq. , 
of the Inner Temple, Barrister-at-Law. 12mo. 6«. boards. 1858 



GAIUS' BOMAN LAW.— By Tomkins and Lemon. 

(Dedicated by permission to Lord Chancellor ffatherley.) 

THE COMMENTARIES of GAIUS on the EOMAN 
LAW: with an English Translation and Annotations. By 
Frederick J. Tomkins, Esq., MA., D.C.L., and William 
George Lemon, Esq., LL.B., Barristers-at-Law, of Lincoln's 
Inn. 8vo. 278. extra cloth. 1869 



KEOSELEY ON CONTBABAND OF WAR. 

WHAT IS CONTEABAND OF WAE AND WHAT 
IS NOT. A Treatise comprising aU the American and English 
Authorities on the Subj ect. By Joseph Moseley, Esq. , B.O.L. , 
Barrister-at-Law. Post 8vo. 55. cloth. 1861 



SMITH'S BAB EDUCATION. 

A HISTOEY of EDUCATION for the ENGLISH 
BAE, with SUGGESTIONS as to SUBJECTS and METHODS 
of STUDY. By Philip Anstie Smith, Esq., M.A., LL.B., 
Barrister-at-Law. 8vo. 98. cloth. 1860 



LUSHINGTON'S NAVAL FBIZE LAW. 

A MANUAL of NAYAL PEIZE LAW. By Godfeet 
LtrsHiNGTON, of the Inner Temple, Esq., Barrister-at-Law. 
Eoyal 8vo. 10s. 6d. cloth. 1866 
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WAGGETT ON PATENTS. 

THE LAW AND PEACTICE EELATING TO THE 
PEOLONGATION OF THE TEEM OF LETTEES PATENT 
FOE INVENTIONS, witli fuU Table of Cases and Synopsis 
of Colonial and Foreign Laws, &c. By J. F. Waggett, M.A., 
Oxon., of Lincoln's Inn, Barrister-at-Law. In 1 vol. 8vo., 
7«. cloth. 

HEALES'S HISTOBY AND LAW OF PEWS. 

THE HISTOEY and the LAW of CHUECH SEATS 

or PEWS. By Alfred Heales, F.S.A., Proctor in Doctors' 

Commons. 2 vols. 8vo. 168. cloth. 1872 

"Altogether we can commend Mr. of the author's industry, talent and 
Heales*B book as a well conceived and learning." — Law JoumaL. 
wdl executed work, which is evidence 



BBABBOOK'S WORK ON CO-OFEKATION. 

THE LAW and PEACTICE of CO-OPEEATIYE or 
INDUSTBIAL and PEOVIDENT SOCIETIES ; including the 
Winding-up Clauses, to which are added the Law of France on 
the same subject, and Eemarks on Trades Unions. By Edwaed 
W. Brabrook, F.S.A., of Lincoln's Inn, Esq., Barrister-at-Law, 
Assistant-Eegistrar of Friendly Societies in England. 6a. cl. 1869 



COOMBS' SOLICITOBS' BOOKKEEPING. 

A MANUAL OF SOLICITOES' BOOKKEEPING: 

comprising practical exemplifications of a concise and simple 
plan of Double Entry, with Forms of Account and other Books 
relating to BiUs of Costs, Cash, &c., showing their operation, 
giving directions for keepmg, posting and balancing them, and 
instructions for drawing costs. Adapted for a large or small, 
sole or partnership business. By W. B. Coombs, Law Accountant 
and Costs Draftsman. 1 vol. 8vo. 10s. 6c?. cloth. 1868 

•»• The various Account Books described in the above worJc, the forma of which are copy- 
right f may be had from the JPublisherSf at the prices stated in th^ work at page 274. 
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WIGBAIC ON* WILLS.— Fourth Edition. 

AN EXAMINATION OF THE ETJLE8 OF LAW 

respecting the Admission of EXTEINeiO EVTDENOE in Aid 
of tiie INTEEPEETATION of WILLS. By the Eight Hon. Sir 
James Wigbam, Knt. The Fourth Edition, prepared for the press, 
with the sanction of the learned Author, by W. Knox Wigram, 
M. A. , of Lincoln's Inn, Esq. , Barrister-at-Law. 8vo. 1 1«. cl. 1 858 

LAWRENCE'S FABTITION ACTS, 1868 and 1876. 

THE COMPULSOEY SALE OF REAL ESTATE 
under the POWEES of the PARTITION ACT, 1868, as Amended 
by the Partition Act, 1876. By Philip Henry Lawrence, of 
Lincoln's Inn, Esq., Barrister-at-Law. 8vo. 8s. cloth. 1877 

**Mr. Lawrence is evidently ao- suit. On the sale of land the whole 

quainted with his subject. He explains subject is ably treated, and the book 

title state of the law previous to the contains, amongst other things, a valu- 

Statute of 1868, and the means by which able selection of leading cases on the 

under it persons may now maintain a eabject."— Justice of the Peace. 

BTTND'S LAW OF SALMON FISHEKIES. 

THE LAW relating to the SALMON FISHEEIES 
of ENOLAND and WALES, as amended by "The Salmon 
Fishery Act, 1873 ; " with the Statutes and Cases. By J. W. 
Willis Bund, M.A., LL.B., of Lincoln's Inn, Barrister-at-Law, 
Vice-Chairman Severn Fishery Board. Post 8vo. 158. cl. 1876 

" Mr. Bund has done the work excel- " We have always found his opinion 

lently well, and nothing further in this sound, and his explanations clear and 
way can be desired." — The Field. ludd." — Land and Water. 

TBOWEB'S CHXJItCH BTHLDING LAWS, Continued 
to 1874. 

THE LAW of the BUILDING of CHUECHES, 
PARSONAGES, and SCHOOLS, and of the Division of Parishes 
and Places. By Charles Francis Trower, M.A., of the Inner 
Temple, Esq., Barrister-at-Law, late Fellow of Exeter College, 
Oxford, and late Secretary of Presentations to Lord Chancellor 
Westbury. Post 8vo. 98. cloth. 1874 

%* The Supplement inay be had separately , price Is. sewed. 

BULLET & BUND'S NEW BANKRUPTCY MANUAL. 

A MANUAL OF THE LAW AND PEACTICE 
OF BANKEUPTCY as Amended and Consolidated by the 
Statutes of 1869, with an APPENDIX containing the Statutes, 
Orders and Forms. By John F. Bulley, B.A., and J. W. 
Willis Bund, M. A. , LL.B. , Barristers-at-Law. 12mo. I65. cloth. 
With a Supplement including the Orders to April, 1870. 

*«* The Sitpplement may be had separately^ \s, sewed. 
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OKE'S MAGISTEKIAL SYNOPSIS.— Thirteentli Edit. 

THE MAGISTEEIAL SYNOPSIS: a Practical Guide 
for Mamstrates, their Clerks, Solicitors, and Constables; com- 
TOising Dummary Convictions and Indictable Offences, with their 
Penalties, Punishments, Procedure, &c.; alphabetically and 
tabularly arranged : with a C opi ous Index. Thirteenth Edition^ 
much enlarged. By Thomas W. Saunders, Esq., Metropolitan 
Police Magistrate. In 2 vols. 8vo. 638. cloth; 73a. calf. 1881 



^ " Twelve editions in twenty- 
eight years sav more for the prac- 
tical utility of this work than any 
number of favourable reviews. Yet 
we feel bound to accord to the 
learned Becorder of Bath the praise 
of having fully maintained m the 
present edition the well-earned re- 

Sutation of this useful book."— 
\aw Magazine. 
<<The industrious, capable and 

?ainstaking Becorder of Bath (Mr. 
'. W. Saunders) has edited the 
twelfth edition of Oke's Magisterial 



Synopsis. The law administered 
by magistrates, like almost every 
other branch oi our jurisprudence, 
goes on growing almost every day 
of the legal year, and a new eoition^ 
of such a work as this every few 
years means no small amount of 
labour on the part of the editor. 
We are slad to see that Mr. Saun- 
ders has Destowed great care in the 
revision of the index, which is now 
a feature in the work." — Law 
Times. 



OKE'S HANDY BOOK OF THE GAME LAWS.— 3rd Ed. 

A HANDY BOOK OF THE GAME LAWS; containing 
tlie whole Law as to Game, Licences and Certificates, Gun 
Licences, Poaching Prevention, Trespass, Rabbits, Deer, Dogs, 
Birds and Poisoned Grain, Sea Birds, Wild Birds, and Wild 
Fowl, and the Eating of Game throughout the United Kingdom. 
Systematically arranged, with the Acts, Decisions, Notes and 
Forms, &c. Third Edition, With Supplement to' 1881, con- 
taining the Wild Birds Protection Act, 1880, and the Ground 
Game Act, 1880. By J. W. Willis Bund, M.A., LL.B., of 
Lincoln's Lin, Esq., Barrister-at-Law; Vice-Chairman of the 
Severn Fishery Board. Post 8vo. 16«. cloth. 1881 

*#* The Supplement may he had separately , 2s, 6d, sewed, 
" A book on the Game Laws, elusion, we would observe that the 



brought up to the present time, 
and includmg the recent acts with 
regard to wild fowl, &c., was much 
needwl, and Mr. Willis Bund has 
most opportunely supplied the want 
by bringing out a revised and en- 
larged edition of the yerv useful 
handy book of which the late Mr. 
Oke was the author." — The Field. 
"The editorship of the present 
publication has, we are happy to 
say, fallen into such able hands as 
those of Mr. Willis Bund. In con- 



present edition of the above work 
will be found by legal men or others 
who require any reliable informa- 
tion on any subject connected with 
the ^ame laws, of the greatest 
practical utility, and that landed 
proprietors, farmers, and sports- 
men will find * Oke's Game Laws' 
an invaluable addition to their 
libraries, and an easy means of 
enlightening themselves on a sub- 
ject which closely affects them." — 
Zand and Water. 
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OKB'S MAGISTEKIAL FOBMULIST.— Sixth Edition. 

THE MAGISTEEIAL FOEMULIST : being a Com- 
plete Collection of Forms and Precedents for practical use in 
all Cases out of Quarter Sessions, and in Parochial Matters, by 
Magistrates, tbeir Clerks, Attomies and Constables. By George 
' 0. Oke. Sixth Edition, enlarged and improved. By Thomas 
W. SAinnJERS, Esq., MetropoLtan Police Magistrate. In 1 vol. 
8vo. 38«. cloth; 43«. calf. 1881 

'^Mr. Saunders has not been hend recent enactments is of the 
called upon to perform the f unc- very first importance. In selecting 
tions of an annotator merely. He Mr. Saunders to follow in the steps 
has had to create, just as Mr. Oke of Mr. Oke the publishers exercised 
created when he wrote his book. wise discretion, and we congratu- 
This, of course, has necessitated late both author and publishers 
the enlargement and remodelling upon the complete and very ex- 
of the index. No work probably is ceUent manner m which this edition 
in more use in the offices of m£^is- has been prepared and is now pre- 
tratesthan'Oke'sFormuUst.' That sented to the profession." — Zaw 
it should be reliable and compre- Times, 

OEE'S liAWS AS TO LICENSING INNS, &c.— 2nd Edit. 

THE LAWS AS TO LICENSING INNS, &c.; 
containing the Licensing Acts, 1872 and 1874, and the other 
Acts in force as to Ale-houses, Beer-houses, Wine and Eefresh- 
ment-houses, Shops, &c., where Intoxicating Liquors are sold, 
and Billiard and Occasional Licences. Systematically arranged, 
with Explanatory Notes, the authorized Forms of Licences, 
Tables of Offences, Index, &c. By Oeorge 0. Oke. 2nd edit, by 
W. 0. Olen, Esq. , Barrister-at-Law. Post 8vo. 10«. cloth. 1874 

OEE'S FISHERY LAWS.— Second Edition by Bund. 

THE FISHEEY LAWS : A Handy Book of the Fishery 
Laws : containing the Law as to Fisheries, Private and Public, 
in the Inland Waters of England and Wales, and the Fresh- 
water Fisheries Preservation Act, 1878. Systematically ar- 
ranged : with the Acts, Decisions, Notes, and Forms, by George 
C. Oke. Second Edition, with Supplement containing the Act 
of 1884, with Notes, by J. W. Willis Bund, M.A., LL.B., of 
Lincoln's Inn, Barrister-at-Law, Chairman of the Severn Fishery 
Board. Post 8vo. 68. cloth. 1884 

OEE'S LAW OF TUBNFIKE ROADS.— Second Edit. 

THE LAW OF TUENPIKE EOADS ; comprising the 
whole of the General Acts now in force, including those of 1861; 
the Acts as to Union of Trusts, for facilitating Arrangements with 
their Creditors; as to the interference by Railways with Beads, 
their Non-repair, and enforcing Contributions from Parishes, 
&c., practically arranged. With Cases, copious Notes, all the 
necessary Forms, and an elaborate Index, &c. By Q-eorge 
0. Oke. Second Edition. 12mo. 18«. cloth. 1861 
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CLEBKB AND BRETT'S CONVEYANCING AND LAW 
OP PBOPEBTY ACT, 1881, &c.— Third Edition. 

THE CONVEYANCING AND LAW OF PEOPEETY 
ACT, 1881, together -with the Vendor and Purchaser Act, 1874, 
and the Solicitors' Eemuneration Act, 1881. With Notes and 
an Introduction. By Aubrey St. John Clerke, B.A., late 
Scholar and Student of Trinity College, DubHn, and Thomas 
Brett, LL.B. London University, B.A., late Scholar and 
Student of Trinity College, Dublin, Exhibitioner in Eeal Pro- 
perty and Equity, and Holder of the First Certificate of Honour, 
Michaelmas, 1869 ; both of the Middle Temple, Esquires, Bar- 
risters-at-Law. Third Edition. [In the press. 



" The chief objects of this work, the 
authors state in their preface, are — 
(1) To point out the various changes 
which have been introduced by the new 
Act into the law and practice of con- 
veyancing; (2) to criticize the pro- 
visions of the Act, pointing out diffi- 
culties likely to arise, and su^esting 
means to evade those difficulties ; (3) to 
render the work as convenient as 
possible for the purpose of reference, 
by ftirnishing tiie reader with a com- 
prehensive index and a complete table 
of cases. These objects appear to have 
heen. attained. The introductory chapter 
deals with the effect of the Act m a 
masterly manner, and shows that the 
authors are intimately acquainted with 
the subject in hand. Each section of 
this important Act is then dealt with 
fully, and its effect on the existing law 
explained, great pains being taken to 
call attention to the clauses which are, 
and those which are not, of retrospec- 



tive operation ; and the work concludes 
with a consideration of the Vendor and 
Purchaser Act, 1874 (which is, of 
course, closely connected with the new 
Act), and the Solicitors' Remuneration 
Act, 1881. The work is written, no 
doubt, mainly for the practitioner, but 
the student who is reading for exami- 
nation next year will require an accurate 
knowledge of this Act, and it is very 
doubtful whether he will be able to 
meet with a better treatise on it than 
that contained in the pages being con- 
sidered." — Gibson* s Final. 

"It is not possible to exaggerate the 
utility of the work brought out by 
Messrs. Clerke and Brett. No student 
or practitioner who desires to be ac- 
quainted with the latest phase of real 
property legislation ought to be witii- 
out it. The authors are to be con- 
gratulated upon the speed, with which 
they have brought out the voliune." — 
Law Examination Journal. 



CLEBKE & BRETT'S CONVEYANCING ACT, 1882, &c. 

THE CONYEYANCING ACT, 1882, together with the 
General Order made in pursuance of the Solicitors' Eemunera- 
tion Act, 1881 , with Notes. By Aubrey St. John Clerke, B. A. , 
and Thomas Brett, LL.B., B.A., both of the Middle Temple, 
Esquires, Barristers-at-Law. Post 8vo., 28. 6d, sewed. 1882 

*^* Being a Supplement to the Second Edition of the work by the same 
Authors on the ^^ Cotweyancing and Law of Froperty Act, 1881." 
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HUNT'S BOXJNDABIES, FENCES & FORESHORES.— 
Third Edition. 

A TEEATISE on the LAW of BOUNDARIES and 
FENCES in relation to the Sea-shore and Sea-bed; Public 
and Private Rivers and Lakes ; Mines and Private Properties 
Generally; Railways, Highways, and other Ways and Eoads, 
Canals, and Waterworks; Parishes and Counties; Inclosures, 
&c. Together with the Rules of Evidence and the Eemedies 
applicable thereto, and including the Law of Party- walls and 
Party-structures, both Generally and within the Metropolis. 
Third Edition. By Archibald Brown, Esq., of the Middle 
Temple, Barrister-at-Law. In 1 vol. post 8vo. 149. cloth. 1884 

** There are few more fertile sources the seashore and the subjects of sea 



of litigation than those dealt with in 
Mr. Sunf s valuable book. It is suffi- 
cient here to say that the volume ought 
to have a larger circulation than ordi- 
narily belongs to law books, that it 
ought to be found in every country 

gentleman's library, that the cases are 
rought down to tiie latest date, and 
that it is carefully iirepared, clearly 
written and wdl edited." — Law Mag- 
azine. 

" It speaks well for this book, that it 
has so soon passed into a second edition. 
That its utility has been appreciated is 
shown by its success. Mr. Hunt has 
availed himself of t^e opportunity of a 
second edition to note up all the cases to 
this time, and to extend considerably 
some of the chapters, especially that 
which treats of rights of property on 



walls and commissions of sewers."— 
Law Times. 

"Mr. Hunt chose a good subject fw 
a separate treatise on Boundaries and 
Fences and Bights to the Seashore, and 
we are not surprised to find that a 
second edition of his book has been 
called for. The present edition contains 
much new matter. The chapter espe- 
cially which treats on rights of proi>€arty 
on the seashore, which has been greatly 
extended. Additions have been also 
made to the chapters relating to the 
fencing of the prox)erty of mine owners 
and railway companies. All the cases 
which have been decided since the work 
first api)eared have been introduced in 
their proper places. Thus it will be 
seen this new edition has a considerably 
enhanced value." — SoiicUort^ Journal, 



BUEGG'S EMPLOYERS' LLA3ILITY ACT. 

A TEEATISE upon the EMPLOYERS' LIABILITY 
ACT, 1880, with Eules, Forms and Decided Oases. By A. H. 
RuEGO, of the Middle Temple, Barrister-at-Law. 1 vol. post 
8vo. 58. cloth. 1881 



COLLIER'S LAW OF CONTRIBUTORIES. 

A TREATISE on the LAW OF CONTRIBUTORIES 
in the Winding-np of Joint-Stock Companies. By Egbebt 
Collier, of the Inner Temple, Esq., Barrister-at-Law. Post 8vo. 



9«. cloth. 

"Mr. Ck)Ilier'8 general arrangement 
api)ear8 to have been caref ullv devised, 
and is probably as neat as the nature 
of the subject adnuts of. It is impos- 
sible after a i)eru8al of tikie book to 
doubt that the author has honestly 
studied the subject, and has not con- 
tented himself with the practice of 
piecing together head not^ from re- 
ports." — SolieiUyrt? Journal. 



1875 

"Mr. Collier has not shrunk from 
pointing out his views as to the recon- 
dlability of apparentljr conflicting deci- 
sions or as to many points on which the 
law is still unsettled; without making 
any quotations for the piui)ose of illus- 
troting the above remarks, we think we 
are justified in commending this treatise 
to tiie favourable consideration of the 
profession." — Law Journal. 
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THX BAB BXAKOTATIOH JOVKBAIa. 

THE BAB EXAMINATION JOUBNAL, oontaiiiing 
tlie Examination Papm on all the eabjects, with Answers, set 
at the General Examination for Call to the Bar. Edited by 
A. D. TrssEir, B.C.L., M.A., Sir B. K Wujbos, Bart, M.A., 
and W. D. Edwabbs, LL.B., Barristers-at-Law. Ss. each, by 
post 3$. Id. Nos. 3, 6, 9, 10, 11, 12, 13, 14, 15 and 16, HiL 
1872 to HiL 1878, both inclusive, may now be had. 



%* Xc.t»Ua dombU number, yrice 60., bppo$t 60. 2d. Am. 1, 2; i, 5>, 7 nd Sartout 
0/ primi, 

THB FBELIMIHABT ET AHHTTr ATIOH JOUBlTAIiy 

And Students' Literary Magazine. 

Edited by Jambb EbiiB Bbithaic, fonnerly of King's College, Londan; 
Author of *'The Student's Examination Ghiide," &c. 

Gonpltfto ia Sii^ifeeMi Bnmbers, <wmtiiii1iig mil tibe Onwtinni, wifli Aaamtan, 
from Um. to 1875, and to be had in 1 YoL 8vo., piiee VU. ektii. 

New. I. to Xym. may still be had, price It. each, by post It. Id. 



CUTLEB'S CIVIL 8EBVICE OF INDIA. 

ON BEPOBTING CASES for their PEBIODICAL 
EXAMINATIONS by SELECTED CANDIDATES for the 
CIVIL 8EEVICE of INDIA. Beinff a Lecture delivered on 
Wednesday, June 12, 1867, at Eing^s College, London. By 
JoKET CuTLEB, B.A., of Lincoln's Inn, Barrister-at-Law, Pro- 
fessor of English Law and Jurisprudence, and Professor of 
Indian Jurisprudence at King's College, London. 8vo. Is. 



BBOWNING'S DIVOBCE AND MATBIIKONIAL 
PBACTICE. 

THE PBACTICE and PBOCEDUBE of the COUBT 
for DIVOECE AND MATEIMONIAL CAUSES, including 
the Acts, Rules, Orders, Copious Notes of Cases and Forms of 
Practical Proceedings, with Tables of Costs. By W. Ernst 
Bbowning, Esq., of the Inner Temple, Barrister-at-Law. Post 
8vo. 8«. cloth. 1862 



PHILLIPS'S LAW OF LT7NACY. 

THE LAW CONCEBNING LUNATICS, IDIOTS, 
and PEE80NS OP UNSOUND MIND. By Charles P. 
Phillips, M.A., of Lincoln's Inn, Esq.,* Barrister-at-Law, and 
Commissioner in Lunacy. Post 8vo. 18a. cloth. 1858 
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LAKD LAWS. 

STATEMENT OF THE LAND LAWS. By the 

Council of the Incorporated Law Society of the United King- 
dom. Boyal 8vo. 1«. sewed ; by post 1«. Id, 1886 



UNDEBHILL'S «FBEEDOM OF LAIH)." 

" FEEEDOM OF LAND," and WHAT IT IMPLIES. 
By Abthtjb TJnderhill, LL.I)., of Lincoln's Inn, Barrister-at-' 
Law. 8vo. 1«. sewed; by post U, Id. 



HOLLAND ON THE FORM OF THE LAW. 

ESSAYS upon the FOEM of the LAW. By Thomas 
Erskine Holland, M.A., Fellow of Exeter College, and 
Chichele Professor of International Law in the University of 
Oxford, and of Lincoln's Inn, Esq., Barrister-at-Law. 8vo. 
7«. 6d. cloth. 1870 



WBIGHT ON THE LAW OF CONSPIBACY. 

THE LAW OF CEIMINAL CONSPIEACIES AND 
AGBEEMENTS. By E. S. Wright, of the Inner Temple, Bar- 
rister-at-Law, Fellow of Oriel CoU. , Oxford. 8vo. 4«. cloth. 1873 



CHITTY, Jun., PRECEDENTS IN PLEADING.— Third 

Edition. 

CHITTY, Jun., PEECEDENTS in PLEADING; with 
copious Notes on Practice, Pleading and Evidence, by the late 
Joseph Ohitty, Jun., Esq. Third Edition. By the late 
Tompson Chitty, Esq., and by Leofeio Temple; E. G. 
Willl^IlMS, and Charles Jeffeby, Esqrs., Barristers-at- 
Law. Complete in 1 vol. royal 8vo. 38a. clotb. 1868 



The Doctrine of Continnoas Voyages as applied to 

CONTEABAND of WAE and BLOCKADE, contrasted with the 
DECLAEATION of PAEIS of 1856. By Sir Tbavers Twiss, 
Q.C., D.C.L., &c., &c.. President of the Bremen Conference, 
1876. Bead before the Association for the Eeform and Codifi- 
cation of the Law of Nations at the Antwerp Conference, 1877. 
8yo. 28. 6d. sewed. 
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Mr. Justice Lush's Common Law Practice. By Dizon. 

Third Edition. LITSH'S PRACTICE .of the SUPERIOR 
COURTS of COMMON LAW at WESTMINSTER, in Actions 
and Proceedings over which they have a common Jurisdiction; 
■with Introductory Treatises respecting Parties to Actions; Attor- 
nies and Town Agents, their Qualifications, Rights, Duties, 
Privileges and Disabilities; the Mode of Suing, whether in 
Person or by Attorney, in Form^ Pauperis, &c. &c. &c.; and 
an Appendix, containing the authorized Tables of Costs and 
Pees, jforms of Proceedmgs and Writs of Execution. Third 
Edition. By Joseph Dixon, of Lincoln's Inn, Esq., Barrister- 
at-Law. 2 vols. 8vo. 46«. cloth. 1865 

The Law and Facts of the Alabama Case with Eeference 

to the Geneva Arbitration. By James O'Dowd, Esq., Barrister- 
at-Law. 8vo. 2«. sewed. 

Gray's Treatise on the Law of Costs in Actions and 

other PROCEEDINGS in the Courts of Common Law at 
Westminster. By John. Gray, Esq., of the Middle Temple, 
Barrister-at-Law. 8vo. 21d. cloth. 1853 

Eules and Eegulations to be observed in all Causes, 

' SUITS and PROCEEDINGS instituted in the Consistory Court 
of London from and after the 26th June, 1877. By Order of 
the Judge. Royal 8vo. Is. sewed. 

Pulling's Practical Compendium of the Law and Usage 

of MERCANTILE ACCOUNTS ; describing the various Rules 
of Law affecting them, the ordinary mode in which they are 
entered in Account Books, and the various Forms of Proceeding, 
and Rules of Pleading, and Evidence for their Investigation at 
Common Law, in Equity, Bankruptcy and Insolvency, or by 
Arbitration. With a SUPPLEMENT, containing the Law of 
Joint Stock Companies' Accounts, under the Winding-up Acts 
of 1848 and 1849. By Alexander Pulling, Esq., of the Inner 
Temple, Barrister-at-Law. 12mo. 9^. boards. 

Foreshore Eights. Eeportof Caseof Williamsv.lTicholson 

for removing Shingle from the Foreshore at Withemsea. Heard 
31st May, 1870, at Hull. 8vo. la. sewed. 

Earners International Law. — International Law in con- 
nexion with Municipal Statutes relating to the Commerce, 
Rights and Liabilities of the Subjects of Neutral States pending 
Poreign War; considered with reference to the Case of the 
** Alexandra," seized imder the provisions of the Foreign 
Enlistment Act. Bv Felix HABGitAyE Hamel, of the Inner 
Temple, Barrister-at-Law. Post 8vo. Ss» sewed. 
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Keyser on the Law relating to Transactions on the 
STOCK EXCHANaE. By Henry Keyser, Esq., of the 
Middle Temple, Barrister-at-Law. 12mo. 8^. cloth. 

A Memoir of Lord Lyndhnrst. By William Sidney 
Gibson, Esq., M.A., F.S.A., Barrister«-at-Law, of Lincoln's 
^Inn. Second Edition, enlarged. 8yo. 28. 6d, cloth. 

The Laws of Barbados. (By Authority.) Eoyal Svo. 21^. cl. 
Pearce's History of the Inns of Conrt and Chancery; 

with Notices of their Ancient Discipline, Eules, Orders and Cus- 
toms, Eeadings, Moots, Masques, Kevels and Entertainments, 
including an accoimt of the Eminent Men of the Four Learned 
and Honourable Societies — ^Lincoln's Lin, the Lmer Temple, the 
Middle Temple, and Gray's Inn, &c. By Egbert E. Pearce, 
Esq., Barrister-at-Law. Svo. 8a. cloth. 

A Practical Treatise on the Law of Advowsons. By 

J. MiREHOirsE, Esq., Barrister-at-Law. Svo. 14a. boards. 

Williams' Introduction to the Principles and Practice 

of Pleading in the Superior Courts of Law, embracing an Outline 
of the whole Proceedmgs in an Action at Law, on Motion and at 
Judges' Chambers; togSher with the Eules of Pleading and Prac- 
tice, and Forms of aU the principal Proceedings. By Watkin 
Williams, M.P., of tiie Liner Temple, Esq., Barrister-at-Law. 
Svo. 128, cloth. 

The Lord's Table: its true Eubrical Position. The 

Purchas Judgment not reliable. The Power of the Laity and 
Churchwardens to prevent Eomanizing. Suggestions to the 
Laity and Parishes for the due ordering of the Table at Com- 
munion Time. The Eubrical Position of the Celebrant. By 
H. F. Napper, Solicitor. Svo. U, sewed. 

Deane's Law of Blockade, as contained in the Judgments 

of Dr. Lushington and the Cases on Blockade decided during 1864. 
By J. P. Dbane,D.C.L. , Advocate inDoctors'Commons. Svo. lOs.cl. 

Linklater's Digest of and Index to the New Bankruptcy 

ACT, and the accoinpanyiug Acts of 1869. By John Linklater, 
Solicitor. Second Edition. Lnperial Svo. ds. 6c{. sewed. 

Pothier's Treatise on the Contract of Partnership. 

Translated from tiie French, with Notes, by O. D. TuDOR, Esq. 
Barrister-at-Law. Svo. 5«. cloth. 

Norm an's Treatise on the Law and Practice relating to 
LETTEES PATENT for INVENTIONS. By John Paxton 
Norman, M.A., of the Liner Temple, Barrister-at-Law. Post 
Svo. la, 6d, clolh. 
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Saint on Eegistration. Voters and their Registration : 

comprising the Eepresentation of the People Act, 1884 ; and tiie 
Eegistration, Redistribution of Seats, and Medical Belief Dis- 
qualification Removal Acts, 1 885 ; with Notes and Index. By 
J. J. Heath Saint, Esq., B.A., of the Inner Temple, Barrister- 
at-Law. In 1 vol. post 8vo. 10«. 6d. cloth. 1885 

Saint's Eegistration Cases. Second Edition. A Digest 

of PARLIAMENTARY and MUNICIPAL REGISTRATION 
CASES. Containing an Abstract of the Cases Decided on 
Apijeal from the Decisions of Revising Barristers during the 
Period commencing 1843 and ending 1886. Second Edition. 
By John James Heath Saint, Esq., B.A., of the Inner Temple 
and Midland Circuit, Barrister-at-Law, Recorder of Leicester, 
Author of " Saint's Manual of Registration." In 1 vol. post 
8vo. 12«. cloth. 1887 

Hozley, The Married Women's Property Acts, with an 

Introduction and Notes on the Act of 1882. 8vo. 2a. 6d. sewed. 

1883 

Francillon's Law Lectures. Second Series. Lectures, 

ELEMENTARY and FAMILIAR, on ENGLISH LAW. By 
James FiiANcrLLON, Esq., County Court Judge. First and 
Second Series. 8vo. 8s. each, cloth. 

Gkiches' Town Councillors and Burgesses Manual. The 
TOWN CpUNCILLORS AND BURGESSES MANUAL : a 
popular Digest of Municipal and Sanitary Law, with informa- 
tion as to Cnarters of Incorporation, and a useful Collection of 
Forms, especially adapted for newly incorporated Boroughs. 
By Louis Gaches, LL.M., B.A., of the Inner Temple, Esq., 
Barrister-at-Law. Post 8vo. la, cloth. 

Parkinson's Handy-Book for the Common Law Judges* 

CHAMBERS. By Geo. H. Pabkinson, Chamber Clerk to the 
Hon. Mr. Justice Byles. 12mo. 7^. cloth. 

A Treatise on the Law of Sheriff, with Practical Forms 

and Precedents. By Richaud Clarke Sewell, Esq., D.C.L., 
Barrister-at-Law, Fellow of Magdalen College, Oxford. 8vo. IZ. 1«. 

Feame's Chart, Historical and Legigraphical, of Landed 

Property in England, from the time of the Saxons to the present 
Mrsky displaying at one view the Tenures, Modes of Descent and 
Power of Ahenation of Lands in England at all times during that 
Period. On a sheet, coloured, 6a. ; on a roller, 8«. 

The Ancient Land Settlement of England. A Lecture 

delivered at University CoUege, London, October 17th, 1871. 
By J. W. Willis Bund, M.A., Professor of Constitutional Law 
and History. 8vo. Is, sewed. 




lEccltfiimical Eato. 

The Case of the Eev. 0. C. Oorham against the Bishop 

of Exeter, as heard and determined by the Judicial Committee 
of the Privy Council on appeal from the Arches Court of Canter- 
bury. By Edward F. Moore, M.A., Barrister-at-Law, Author 
of Moore s Privy Council Eeports. Eoyal 8vo. 8«. cloth. 

Coot6*s Practice of the Ecclesiastical Courts, with Forms 
and Tables of Costs. By Henry Charles Coote, Proctor in 
Doctors' Commons, &c. One thick vol. 8vo. 28«. boards. 

Bnrder v, Heatii. Judgment delivered on Noveinber 2, 

1861, by the Eiffht Honorable Stephen Lushington, D.C.L., 
Dean of the Ar(3ies. Folio, la, sewed. 
The Law relating to Bitualism in the United Chnrch of 

England and Ireland. By P. H. Hamel, Esq., Barrister-at- 
Law. 12mo. la, sewed. 

Archdeacon Hale's Essay on the Union between Chnrch 

and STATE, and the Establishment by Law of the Protestant 
Beformed Eeligion in England, Ireland and Scotland. By 
W. H. Hale, M.A., Archdeacon of London. 8vo. 1«. sewed. 

Judgment of the Privy Conncil in the Case of Hebbert 

V, Purchas. Edited by Edward Bullock, of the Inner Temple, 
Barrister-at-Law. Royal 8vo. 2s, 6d. 

Judgment delivered by Bight Hon. Lord Cairns on behalf 

of the Judicial Committee of 5ie Privy Council in the Case of 
Martin v, Mackonochie. Edited by W. Ernst Browning, Esq., 
Barrister-at-Law. Boyal 8vo. Is. 6d, sewed. 

Judgment of the Sight Hon. Sir Eobert J. Phillimore, 

Official Principal of the Court of Arches, with Cases of Martin v, 
Mackonochie and Flamank v, Simpson. Edited by Walter 
Or, F. Phillimore, B.A., of the AUddle Temple, &c. Second 
Edition, roval 8vo. 28, 6d, sewed. 

The Judgment of the Dean of the Arches, also the Judg- 
ment of the PEIYY COUNCIL, in Liddell (clerk) and Home 
and others against Westerton, and Liddell (clerk) and Park and 
Evans against Beal. Edited by A. E. Bayeord, LL.D. Eoyal 
8vo. 3a. 6d, sewed. 

The Case of Long v. Bishop of Cape Town, embracing 

the opinions of the Judges of Colonial Court hitherto unpublished, 
togemer with the decision of the Privy Council, and Preliminary 
Observations by the Editor. Boyal 8vo. 6«. sewed. 

The Law of the Bonding of Churches, Parsonages and 

Schools, and of the Division of Parishes and Places — continued 
to 1874. By Charles Francis Trower, M.A., Barrister-at- 
Law. Post 8vo. 9s, cloth. 

The History and Law of Church Seats or Pews. By 

A.HEALES, F.S. A. , Proctor inDoctors'Commons. 2 vols. 8vo. 16«.cl. 



TREPAXrsa FOB FDBIJOATIOH. 
Gierke and Brett's Conveyancing Acta. Third Edition. In 

1 val. port 8(0. 
Vnderhill on Tortt. Btth Edition. In l vol. post Sto. 

Folkitrd'i Slander and LibeL Fifth Edition. In i vol. loj. Svo. 
Phillimore'a IntemationBl Law. VoL 4. Third Edition. In 

Crabb'i Freoedenta in Conveyancing. Sixth Edi&m. B7 

■Willi*" WoonHocas Fmhbb, Esq. In 2 toIs. loy. Sro. 

Baxter's Corporation Acts, in i vol. or. Bto. 
Hertalet's Treaties, VoL 17. in i vol. sto. 
Bickards and Kidtael's Referees Beports. Vol. i. Part m. 
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